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PREFATORY NOTE 


Agriculture Decisions is an official publication designed to facilitate access 
to decisions and orders issued by the Secretary of agriculture, or officers 
authorized to act in his stead, in matters arising under laws administered by 
the Department of Agriculture. 


The published decisions principally consist of those issued in formal 
adjudicatory administrative proceedings conducted for the Department under 
various statutes and regulations pursuant to the Administrative Procedure Act. 
Selected court decisions concerning the Department’s regulatory programs are 
also included. The Department is required to publish its rules and regulations 
in the Federal Register and, therefore, they are not included in Agriculture 
Decisions. 


Consent Decisions entered subsequent to December 31, 1986 are no longer 
published. However, a list of these decisions is included. (53 F.R. 6999, March 
4, 1988.) The decisions are on file and may be inspected upon request made 
to the Hearing Clerk, Office of Administrative Law Judges. 


Decisions are published in order of their issuance or finality under the 
principal statutes administered by the Department, which are the Agricultural 
Marketing Act of 1946 (7 U.S.C. § 1621 et seq..), the Agricultural Marketing 
Agreement Act of 1937 (U.S.C. § 601 et seq.), Animal Quarantine and Related 
Laws (21 U.S.C. § 111 et seq.), the Animal Welfare Act (7 U.S.C. § 2131 et 
seq.), the Federal Meat Inspection Act (21 U.S.C. § 601 et seq.), the Grain 
Standards Act (7 U.S.C. § 1821 et seq.), the Horse Protection Act (15 U.S.C. 


§ 1821 et seq.), the Packers and Stockyards Act, 1921, (7 U.S.C. § 181 et seq.), 
the Perishable Agricultural Commodities Act, 1930, (7 U.S.C. § 499a et seq.), 
the Plant Quarantine Act (7 U.S.C. § 151 et seq.), the Poultry Products 
Inspection Act (21 U.S.C. § 451 et seq.), and the Virus-Serum-Toxin Act of 
1913 (21 U.S.C. §151 et seq.). 


The published decisions may be cited by giving the volume number, page 
number and year, e.g., 1 Agric. Dec. 472 (1942). It is unnecessary to cite a 
decision’s docket or decision number. Prior to 1942 decisions were identified 
by docket and decision numbers, e.g., D-578; S. 1150 and the use of such 
references generally indicates that the decision has not been published in 
Agriculture Decisions. 
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ANIMAL QUARANTINE AND RELATED LAWS 


In re: JOE CORBETT. 
A.Q. Docket No. 305. 
Default Decision and Order filed October 29, 1987. 


Interstate movement of cattle without certificate or entry permit - Failure to file answer. 


Lori Monfort, for Complainant. 
Edward McFarland, for Respondent. 
Default Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


DEFAULT DECISION AND ORDER 

This proceeding was instituted under the Act of February 2, 1903, as 
amended (Act) (21 U.S.C. § § 111 and 120) by a complaint issued by the 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that respondent 
violated Part 78 of the regulations promulgated under the Act (9 C.F.R. Part 
78). A copy of the complaint and the rules of practice governing proceedings 
under the Act were served by certified mail on respondent by the Hearing 
Clerk on February 24, 1987. 

Respondent was informed in the complaint and in the letter of service 
that an answer should be filed with the Hearing Clerk within twenty (20) days 
after receipt of the complaint, that failure to deny, otherwise responde or 
plead specifically to any allegation in the complaint would constitute an 
admission of such allegation, and that failure to file an answer within the 
prescribed time would constitute an admission of the allegations in the 
complaint and waiver of hearing. The letter of service also advised 
respondent that failure to request an oral hearing within the time for filing 
an answer would constitute a waiver of an oral hearing. Respondent has 
failed to respond to allegations in the complaint and has failed to request an 
oral hearing in a timely manner. 

Respondent’s failure to file an answer within the time prescribed by section 
1.136(a) of the rules of practice (7 C.F.R. § 1.136(a)) constitutes an admission 
of the allegations in the complaint pursuant to section 1.136(c) of the rules of 
practice (7 C.F.R. § 1.139). Because no basis for a hearing exists, the material 
allegations of fact in the complaint are adopted and set forth as the Findings 
of Fact. 


Findings of Fact 

1. Joe Corbett, respondent, is an individual whose address is Route 6, 
Box 34AA, Pittsburg, Texas 75686. 

2. On or about January 13, 1986, respondent moved interstate four (4) 
cattle from Sulphur Springs, Texas to Idabel, Oklahoma in violation of section 
78.9(d)(3)(ii) of the regulations (9 C.F.R. § 78.9(d)(3)(ii) because the cattle 
were not accompanied interstate by a certificate. 

3. On or about January 13, 1986, respondent moved interstate four (4) 
cattle from Sulphur Springs, Texas to Idabel, Oklahoma in violation of section 
78.9(d)(3)(ii) of the regulations ( C.F.R. § 78.9(d)(3)(ii)) because the cattle 
were not accompanied interstate by a permit for entry as required. 
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Conclusion 
Respondent has failed to respond in the required manner to the allegations 
of the complaint. By reason of the Findings of Fact set forth above, 
respondent has violated the Act and the regulations promulgated thereunder. 
Therefore, the following order is issued. 


Order 

Respondent Joe Corbett is hereby assessed a civil penalty of one thousand 
dollars (1,000), which shall be payable to the "Treasurer of the United States," 
by certified check or money order, and which shall be sent to "USDA, APHIS 
Field Servicing Office, Accounting Section, Butler Square West, Sth Floor, 100 
North 6th Street, Minneapolis, Minnesota 55403," within thirty (30) days from 
the effective date of this order. Respondent shall indicate on the certified 
check or money order that payment is in reference to A.Q. Docket No. 305. 

This order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of 
this Decision and Order upon respondent unless respondent appeals to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

(This default decision and order became final December 16, 1987.-Editor) 


In re: JOE CORBETT AND AL GREENWOOD. 
A.Q. Docket No. 306. 
Default Decision and Order filed October 30, 1987. 


Interstate movement of cattle without certificate or entry permit - Failure to file answer. 


Lori Monfort, for Complainant. 

Edward McFarland, for Respondent Corbett. 

Pro Se, Al Greenwood. 

Default Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


DEFAULT DECISION AND ORDER 

This proceeding was instituted under the Act of February 2, 1903, as 
amended (Act) (21 U.S.C. § § 111 and 120) by a complaint issued by the 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that respondents 
violated Part 78 of the regulations promulgated under the Act (9 C.F.R. Part 
78). A copy of the complaint and the rules of practice governing proceedings 
under the Act were served by certified mail on respondents Joe Corbett and 
Al Greenwood by the Hearing Clerk on February 24, 1987, and February 25, 
1987, respectively. 

Respondents were informed in the complaint and in the letter of service 
that an answer should be filed with the Hearing Clerk within twenty (20) days 
after receipt of the complaint, that failure to deny, otherwise respond or plead 
specifically to any allegation in the complaint would constitute an admission 
of such allegation, and that failure to file an answer within the prescribed time 
would constitute an admission of the allegations in the complaint and waiver 
of hearing. The letter of service also advised respondents that failure to 
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JOE CORBETT AND AL GREENWOOD 


request an oral hearing within the time for filing an answer would constitute 
a waiver of an oral hearing. Respondent Al Greenwood filed an answer with 
the Hearing Clerk on March 17, 1987, denying the allegations in the 
complaint. Respondent Joe Corbett failed to respond to allegations in the 
complaint and failed to requesi an oral hearing in a timely manner. He filed 
an answer on March 31, 1987. 

Respondent Joe Corbett’s failure to file an answer within the time 
prescribed by section 1.136(a) of the rules of practice (7 C.F.R. § 1.136(a)) 
constitutes an admission of the allegations in the complaint pursuant to section 
1.136(c) of the rules of practice (7 C.F.R. § 1.136(c)) and a waiver of hearing 
pursuant to section 1.139 of the rules of practice (7 C.F.R. § 1.139). Because 
no basis for a hearing for Joe Corbett exists, the material allegations of fact 
in the complaint pertaining to Joe Corbett are adopted and set forth as the 
Findings of Fact. 


Findings of Fact 

1. Joe Corbett, respondent, is an individual whose address is Route 6, Box 
34AA, Pittsburg, Texas 75686. 

2. On or about June 7, 1985, Joe Corbett moved interstate three (3) cattle 
from Hugo, Oklahoma to Paris, Texas in violation of section 78.9(c)(3)(ii) of 
the regulations (9 C.F.R. § 78.9(c)(3)(ii)) because the cattle were not 
accompanied interstate by the required certificate. 

3. On or about June 7, 1985, Joe Corbett moved interstate three (3) cattle 
from Hugo, Oklahoma to Paris, Texas in violation of section 78.9(c)(3)(ii) of 
the regulations (9 C.F.R. § 78.9(c)(3)(ii)) because the cattle were not 
accompanied interstate by a permit for entry, as required. 


Conclusion 
Respondent Joe Corbett has failed to respond in the required manner to 
the allegations of the complaint. By reason of the Findings of fact set forth 
above, Joe Corbett has violated the Act and the regulations promulgated 
thereunder. Therefore, the following order is issued. 


Order 

Respondent Joe Corbett is hereby assessed a civil penalty of one thousand 
dollars ($1,000), which shall be payable to the “Treasurer of the United 
States," by certified check or money order, and which shall be sent to "USDA, 
APHIS Field Servicing Office, Accounting Section, Butler Square West, Sth 
Floor, 100 North 6th Street, Minneapolis, Minnesota 55403," within thirty (30) 
days from the effective date of this order. Respondent shall indicate on the 
certified check or money order that payment is in reference to A.Q. Docket 
No. 306. 

This order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon respondent unless respondent appeals to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding (7. C.F.R. § 1.145). 
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(This default decision and order became final December 11, 1987.-Editor.) 


In re: EDDIE LUMPKIN, HOWARD L. GRICE, AND MacDONELL 
LIVESTOCK HAULING. 

A.Q. Docket No. 260. 

Decision and Order filed November 20, 1987. 


Brucellosis - "S" Branded cattle moved interstate to non-quarantined facilities—Civil Penalty. 


Civil penalties of $1500 each were assessed against respondent truck driver, and, respondent 
hauling company, for moving interstate 40 "S" branded cattle to non-quarantined facilities 
without being accompanied by a certificate and permit for entry as required by the regulations. 
Complaint dismissed as to one respondent who was not the owner of the cattle at the time of 
the violations. 


Jaru Ruley, for Complainant. 
Jos Farish, Jr., West Palm Beach, Florida, for Respondent. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 
Preliminary Statement 

This is an administrative, disciplinary proceeding for the assessment of civil 
penalties against the Respondents for violations of the Act of February 2, 
1903, as amended (21 U.S.C. §§ 111 and 120), and the regulations 
promulgated thereunder (9 C.F.R. § 78.9 et seq.). 

This cause arises by reason of a Complaint having been filed by the 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture on April 21, 1986, which complaint was 
subsequently amended by an Amended Complaint on August 6, 1986. The 
respondents filed individual answers in a timely fashion to the original 
Complaint and subsequently filed a joint Answer to the Amended Complaint 
on September 2, 1986. 

Because the Respondents have raised serious questions with respect to 
their right to be apprised of the charges against them as well as due process 
rights guaranteed to them under the laws of the United States to confront 
those charges, particular attention has been given to the degree of specificity 
set forth in the Complaint. 


The Complaint (as herein used refers to the Amended Complaint), in 
this proceeding alleges: 


On or about November 14, 1984, respondents moved interstate 40 cows 
from Fort Drum, Florida to Hereford, Texas, in violation of section 
78.9(d) (3) (iii) of the regulations (9 CFR. § 78.9 (d) (3) (ii), 
because the cattle were not accompanied by a certificate, as required. 


On or about November 14, 1984, respondents moved interstate 40 
cows from Fort Drum, Florida, a class C area, to Hereford, Texas, in 
violation of section 78.9 d) (3) (iii) of the regulations 9 CFR. § 
78.9(d) (3) (iii), because the cattle were not accompanied by a "Permit 
for Entry," as required. 
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EDDIE LUMPKIN, HOWARD GRICE & MacDONELL LVSTK HAULING 


On or about November 14, 1984, respondents moved interstate 40 cows 
from Fort Drum, Florida, a class C. area, to Hereford, Texas, in 
violation of section - (3) (iii) of the regulations (9 C.F.R. § 78.9d) 
(3) (iii), because the cattle were 18 months of age or older and were 
not subjected to two consecutive official negative tests for brucellosis, 
as required. 


The Respondents assert that although the cattle in question did not go to 
a quarantined feedlot, they were not charged with diversion thereof but were 
charged only with not having the right papers, which they would have had if 
the cattle had been delivered to a quarantined feedlot which was the 
destination indicated in the papers as the cattle crossed the state lines. 
Respondents argue they should not be found responsible for something with 
which they were not charged. 

An oral hearing took place in Miami, Florida, on February 12, 1987, before 
Administrative Law Judge Dorothea A. Baker. The complainant was 
represented by Clement J. McGovern, Esquire, Office of the General Counsel, 
United States Department of Agriculture, Washington, D.C. 20250. The 
Respondents were represented by Joseph D. Farish, Jr., Esquire, Farish, 
Farish & Romani, P. O. Box 3887, 316 First Street, West Palm Beach, Florida 
33402. In due course the parties filed briefs, the last brief having been filed 
on June 19, 1987. 


Findings of Fact 

1, Eddie Lumpkin, hereinafter sometimes referred to as a Respondent, is 
an individual whose address is P. O. Box 524, Okeechobee, Florida 33472 

2. Howard L. Grice, hereinafter sometimes referred to as a Respondent, 
is an individual whose address is Route 2, Box 819, Bushnell, Florida 33513. 

3. MacDonell Livestock Hauling, hereinafter sometimes referred to as a 
Respondent, is a corporation with its principal place of business at P. O. Box 
700, Clermont, Florida 32711 and whose listed agent for service of process is 
Linda L. Wilkes, of the same address. 

4. On or about November 14, 1984, Respondent Lumpkin owned 40 cattle 
which he sold to Texas G. Feeders (sometimes referred to as Texas Growers 
Feedyards) and said cattle were shipped to Texas G. Feeders located at Route 
5, Hereford, Texas, 79045. They had been "S" Branded. As more fully set 
forth hereinafter, the "Permit for Movement of Restricted Animals" showed 
the destination of the cattle as Deaf Smith Feed Yard, a quarantined feedlot. 

5. Respondents’ Exhibit 3, being invoice No. 000230, shows that on 
November 14, 1984, the Respondent, Mr. Lumpkin, sold the cattle to Texas 
G. Feeders having an address of Route 5, in Hereford, Texas. He was paid, 
before the cattle moved, an amount of $22,914.83 by check No. 195 on 
November 14, 1984. Respondent Lumpkin went over and picked up the check 
from Mr. Grigsby, at a location about 28 miles from Fort Drum, before the 
cattle were loaded. 

6. Respondents’ Exhibit 4 shows that the cattle in question were released 
from the market at approximately 11:10 a.m. on November 14, 1984, were 
received by Respondent Howard L. Grice, with the buyer being indicated as 
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Texas G. Feeders. The cattle were loaded onto a trailer owned by MacDonell 
Livestock Hauling, with some assistance by Respondent Lumpkin. (This was 
based upon hearsay from various sources, some unknown.) Tr. 99, 100. 

7. Respondent Grice was the truckdriver who drove the MacDonell trailer 
which hauled the cattle in question. 

8. There is no substantial evidence to refute the sales transaction engaged 
in by Respondent Lumpkin. As herein pertinent, he was not the owner of the 
cattle, he gave no directions to Mr. Grice, nor to MacDonell Livestock 
Hauling. Once the sale’s transaction was completed, he had no control of 
where the cattle went. This is not to say that the latter two Respondents did 
not receive orders and directions from someone, but it was not Respondent 
Lumpkin.’ 

9. The Complaint as to Respondent Eddie Lumpkin is dismissed. 

10. The cattle in question were "S" Branded and tagged before they were 
loaded. The cattle were cleared through a checkpoint at Live Oak, Florida, 
on November 14, 1984, at approximately 6:50 p.m. and all papers were in 
order. 

11. Prior to their being loaded, vs Form 1-27 was duly filled out and 
authenticated by the veterinarian, Dr. Jim W. Harvey, with the proper 
labeling of the cattle movement. The 40 cattle in question were not 
brucellosis tested before being moved interstate and were determined to be 
at least 24 months of age. 

12. The 40 cattle were moved interstate from Fort Drum, Florida, a Class 
C area, to Hereford, Texas. The interstate movement of such cattle was 
accompanied by the aforesaid VS Form 1-27, "Permit for Movement of 
Restricted Animals," No. A-694035, which individually identified the 40 cattle 
as being "S" Branded and listed their destination as Deaf Smith Feed Yard 
No. 1-18, in Hereford, Texas. Respondent Lumpkin was listed as the 
“shipper,” not "owner." Deaf Smith Feed Yard was, during November of 1984, 
a quarantined feedlot and under Federal regulations, was a permissible 
destination for the movement of "S" Branded cattle. The "Permit for 
Movement of Restricted Animals" No. A-694035, accompanied the interstate 
movement. 

13. Respondent MacDonell Livestock Hauling was the trucking company, 
with Respondent Grice as the truckdriver, which moved the animals from 
Rocking R. Ranch, North of Fort Drum, Florida, to Texas G. Feeders in 
Hereford, Texas. 

14. Had the cattle in question been delivered to Deaf Smith Feed Yard 
as their destination, then, the interstate movement would have been entirely 
legal under the regulations and this proceeding would not have taken place. 

15. MacDonell Livestock Hauling Trucking Invoice No. 2438 (Comp. Ex. 
4-A) lists the destination of the cattle as "Hereford, Texas. C. Martin" and 


' The Complainant does not address, directly, the fact that a valid buy-sell transaction took 
between Respondent Lumpkin and the new owners. Surely, Texas G. Feeders would not 

ave wanted someone else determining the destination of their cattle. It was a responsibility 
of Texas G. Feeders to assure that their cattle legally moved interstate. 
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telephone numbers assigned to Texas Growers Feedyards and Conrad Martin, 
the then manager thereof. ” 

16. The interstate shipment of the 40 cattle was not received by Deaf Smith 
Feed Yard in November of 1984. 

There is insufficient proof upon which to make any finding as to why the 
cattle were not unloaded there. 

17. However, based upon the best evidence available which is not 
overwhelmingly persuasive, ~ the 40 cattle were delivered to and unloaded at 
Texas Growers Feedyards, which at the time of the movement, here pertinent, 
was a nonquarantined feedyard and, as such, such movement constituted 
movement to an illegal destination for "S" Branded cattle. 

18. The basis of the Complainant’s contention is that the cattle were 
delivered directly to neither a slaughtering establishment nor to a quarantined 
feedlot. The Complainant maintains that the cattle "probably" went to Texas 
Growers Feedyards, which at that time was not a quarantined lot. The best 
evidence available indicates that cattle did move to Texas Growers Feedyards. 
However, the evidence also indicates that the Complainant does not know 
what happened to the animals. 

19. The office manager of the Texas Growers Feedyards indicated that she 
had no knowledge of the transaction involved and Mr. Martin, the then 
procurement manager, indicated that he did not remember this particular 
shipment and that other personnel at the yard would have received them. 
Mar. Martin also did not know if the cattle had stopped first at the Deaf 
Smith Feed Yard and could not be unloaded there. 

20. The Complainant introduced a document purporting to be a 
certification by an Inspector McGregor, that there 40 cows had not been 
delivered to the Deaf Smith Feed Yard. However, Inspector McGregor did 
not date his certification and it is not known on what date he indicated that 
none of the animals had been received at the Deaf Smith Feed Yard. 
Inasmuch as the Respondents had the opportunity to show that the cattle did 
go to the Deaf Smith Feed Yard, if in fact they did, and the Respondents 
failed to so show, it not unreasonable to conclude that such cattle did not go 
there and were not unloaded there. The failure of Inspector McGregor to 
date his indication that the cattle were not received at the Deaf Smith Feed 
Yard must be viewed as somewhat unusual. Had Inspector McGregor been 
at the hearing as a witness, he could have been queried as to the 
circumstances under which he made his certification, as well as an 
ascertainment of the date thereof. 


? ‘The invoice indicated that "Texas G." was to pay the driver "C.O.D." the amount of $2,722.50, 
and that MacDonell Livestock Hauling was the owner’s agent while said animals were in transit. 


> None of the Complainant’s witnesses was able to testify unequivocally that the 40 cattle in 
uestion were delivered.to and unloaded at the Texas Growers Feedyards. However, 
espondents’ Exhibit 4 shows that the cattle in question were released from the market at 
approximately noon on November 14, 1984, received by Howard Grice, with the buyer oe 
indicated as Texas G. Feeders. The Trucking Invoice mentioned in Finding of Fact No. 15, 
shows the destination as Texas Growers Feedyards. 
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21. There is primz facie evidence that the cattle were unloaded at the 
Texas G. Feeders, a feedlot that was not quarantined at the time. The 
respondents did not take the opportunity to refute this prima facie evidence. 

22. The evidence herein clearly shows that respondent Eddie Lumpkin did 
not own the cattle as would be pertinent to the violations of the regulations 
set forth above, nor, does the evidence establish that he had actual 
participation in the violations. 

23. Had the cattle moved directly to slaughter or to a quarantined feedlot 
there would have been no necessity for a permit for Entry into the State of 
Texas with these "S" Branded cattle and the papers accompanying same. 


24. 21 U.S.C. section 122 provides that: 


Any person, company, or corporation violating the provisions of 
sections 124 or 126 of this title shall be guilty of a misdemeanor, and 
on conviction shall be punished by a fine of not less than one hundred 
dollars nor more than five thousand dollars, or by imprisonment not 
more than one year, or both such fine and imprisonment. Any person, 
company, or corporation violating such provisions may be assessed a 
civil penalty by the Secretary of Agriculture of not more than one 
thousand dollars. The Secretary may issue an order assessing such 
civil penalty only after notice and an opportunity for an agency hearing 
on the record. Such order shall be treated as a final order reviewable 
under chapter 158 of Title 28. The validity of such order may not be 
reviewed in an action to collect such civil penalty. 


25. 9 C.F.R. section 78.9 provides in relevant part that: 


ttle from herds not known fi . 

Cattle which are not test-eligible and are from herds not known 

to be affected may be moved interstate without further 

restriction if officially vaccinated as required in section § 78.10. 

Test-eligible cattle which are not brucellosis exposed nd are 

from herds not known to be affected may be moved interstate 

only in accordance with § 78.10 and as follows: 

(d) Class C States/areas. Test-eligible cattle which originate in 
Class C States or areas, are not brucellosis exposed, and are from a 
herd not known to be affected may be moved interstate from Class C 
States or areas only under the conditions specified below: 


(1) | Movement to recognized slaughtering establishments. 

(i) Such cattle may be moved interstate from a farm of origin or 
a nonquarantined feedlot directly to a recognized slaughtering 
establishment without restriction under this subpart. 


ese eK 
(2) Movement to quarantined feedlots. 
see * 


(3) Movement other than in accordance with 
(2) of this section. 
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Such cattle may be moved interstate other than in accordance 
with paragraphs (d) (1) or (2) of this section only if: 


*e ee * 


fn Such cattle 

A) Are official vaccinates of the beef breeds 24 months 
of age or over, or of the dairy breeds 20 months of age 
or over; 

(B) Are negative to an official test within 30 days prior 
to the date of interstate movement; 

(C) Are accompanied by a certificate which states, in 
addition to the items specified in § 78.1, the test dates 
and results of the official tests; and 

(D) Have been issued a permit for entry... . 


26. Section 78.1 of 9 C.F.R. provides in relevant part: 


§ 78.1 Definitions. 
As used in this part, the following terms shall have the 
meanings set forth in this section. 


* ee * * 


Certificate. An official document issued by a Veterinary Services 
representative, State representative, or accredited veterinarian at the 
point of origin of a movement of animals. It must show the official 
eartag number, individual animal registered breed association 
registration tattoo, individual animal registered breed association 
registration brand, individual animal registered breed association 
registration number, or similar individual identification of each animal 
to be moved; the number of animals covered by the document; the 
purpose for which the animals are to be moved; the points of origin 
and destination; the consignor; and the consignee. Ownership brands 
may be used as identification on certificates for cattle moved interstate 
when no official test is required under the part, provided the ownership 
brands are registered with the official brand recording agency and ;the 
cattle are accompanied by official brand inspection certificates. 


**e* ke * 
Interstate. From any State into or through any other State. 


*ke ke * * 


Moved. Shipped, transported, delivered, or received for 
movement, or otherwise aided, induced, or caused to be moved. 


* ee * * 


Permit for entry, A premovement authorization for entry of 
cattle into a State from the State animal health official of the 
State of destination. It may be oral or written. 


Person. Any individual, corporation, company, association, firm, 
partnership, society, or joint stock company or other legal entity. 
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27. The final desti sation of these 40 cattle was a nonquarantined feedyard 
from a Class C area, the interstate movement of which was in violation of 
section 78.9 (d) (3) (iii) of the regulations (9 C.F.R. § 78.9 (d) (3) (iii) 
because the movement was not accompanied by a health certificate, a Permit 
for Entry, and the cattle were not brucellosis tested, as required by the 
regulations. 

28. Because the cattle lacked the required documentation accompanying 
the interstate movement from a Class C area to Texas, and were not 
accompanied by a health certificate, a Permit for Entry, and were not 
brucellosis tested, the record evidence established a violation of section 78.9 
(d) (3) (iii) of the regulations (9 C.F.R. § 78.9 (d) (3) (iii)). 

Texas G. Feeders was not a party Respondent in this proceeding. 
However, the evidence clearly establishes that they were the owners of the 
cattle and that the cattle were moving under their direction and supervision. 
Certainly, they would not have paid for the cattle and would have let someone 
else direct where they were to be unloaded. Accordingly, the two 
Respondents Mr. Grice and MacDonell Livestock Hauling, were acting under 
the direction, orders, and supervision of Texas G. Feeders. 

30. There is no evidence in the record to indicate whether the hauling 
company land the truckdriver knew whether Texas G. Feeders was a 
nonquarantined feedlot, of if they knew, whether they were aware of the 
significance between a quarantined feedlot and a nonquarantined feedlot. 

31. However, because of the importance of the Complainant’s Brucellosis 
Eradication Program, these two Respondents, under an imputed liability from 
their principal, Texas G. Feeders, ar held to be in violation of the applicable 
regulations. As to Respondents Grice and MacDonell Livestock Hauling, it 
was clear that the cattle were "S" Branded, and that their indicated destination 
was Texas G. Feeders. Although the Respondents maintain that Respondents 
Grice and MacDonell Livestock Hauling would have been unaware of and 
nonparticipants in the diversion of the cattle from the Deal Smith Feed Yard, 
nevertheless, the Complainant’s Exhibit No. 4-A being MacDonell Livestock 
Hauling Trucking Invoice No. 2438, is sufficient to refute this contention. 
Respondents Grice and MacDonell Livestock Hauling were participants in, or 
vehicles to accomplish, the diversion. 

Moreover, no other explanation has been put forth. 


* The denial of confrontation and cross examination is heightened in this proceeding because 
there was no stalwart effort to ascertain with absolute certainty where the cattle went: 

Q. Did you ever go to anybody’s recorés, whether it be the Deaf Smith Lot, Texas 

G. or anybody’s lot to verify where those numbers (cattle) ended up? 

A. No, sir. (Tr. 193) 

Nor was there any direct evidence, (except by inference as set forth above) as to who 

caused the diversion. This was aptly expressed by Dr. Tanner: 

Q. ... Who caused that diversion in this particular case? 

A. I haven’t the slightest idea. 
The above is noted because one of the purposes of the investigation was to determine, ". . . if 
a diversion had occurred to determine who authorized such diversion . . .” (Tt . 146). Also, as 
regards the requested sanction, which was formulated, in part, on Mr. Baize’s investigation, he 
was unaware that Respondent Lumpkin had relinquished ownership of the cattle before they 
left Florida. 
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32. The Respondents Grice and MacDonell Livestock Hauling violated the 
provisions of section 78.9 (d)(3)(iii) of the regulations (9 C.F.R. § 78.9 (d) (3) 
(iii) and a sanction is warranted. 


Conclusion 

The Respondents herein have raised questions with respect to whether or 
not they have received due process of law and whether or not the Complaint 
in this case is legally sufficient to apprise the Respondents of the charges 
against them and/or whether the charges in the Complaint have been proven 
by the Complainant. 

In addition they have objected to the sometimes remote hearsay relied 
upon by Complainant. Complainant’s Exhibits 4, 9, and 10, were denied 
admission into evidence and became offers of proof. Offer of proof Exhibit 
No. 4 is particularly objectionable. It represents hearsay four times removed. 

The constitution and laws of the United States provide that an individual 
has the right of confrontation, and of cross-examination. The deprivation, or 
the attempted deprivation of this right should not be taken lightly. There are 
many reasons for this, and, a more complete dissertation can be found in any 
Constitutional treatise. Suffice it to say that the Respondents’ attorney did not 
have the opportunity to cross-examine with respect to the offers of proof. He 
had no chance to test the declarers’ memories, to bring out if they had 
accurate memories, the surrounding circumstances that may not have been 
revealed in the writings, any prejudice or bias, and other matters which enter 
into this most treasures right. 

A principal argument relating to these contentions is the one that there is 
no allegation in the Complaint that the Respondents violated the regulations 
by reason of a diversion of the cattle. Texas Growers Feedyards was owned 
by the Grigsby Brothers, and MacDonell Livestock Hauling and Mr. Grice, 
the truckdriver, were both paid by Texas Growers Feedyards. This raises the 
questions as to whether or not the Respondents, MacDonell Livestock 
Hauling, and Mr. Grice, and any responsibility to see that the cattle went to 
a quarantined feedlot or to a slaughtering establishment. Additionally, said 
Respondents were not charges in the complaint with this responsibility. 
Without such an allegation in the Complaint the question rises as to whether 
or not, under the regulations, these particular Respondents can be charged 
with the responsibilities of seeing that the cattle went to a quarantined feedlot 
when the cattle in question were owned by someone else. On brief, the 
Respondents, essentially, concede that the cattle did end up in a feedlot other 
than the quarantined Deaf Smith feedlot. There has been no proof as to how 
such cattle got there or how they were diverted to such destination. 

It is argued that MacDonell Livestock Hauling had nothing to explain. 
all that said Respondent did was to furnish the trailer and MacDonell 
Livestock Hauling and no knowledge of whether the cattle were "S" Branded, 
subject to being tested, or where they were loaded or unloaded. The 
Respondent Grice indicated that his association with the transaction was 
essentially that of a truckdriver; that some 61 head of cattle were loaded on 
November 14, 1984, at Fort Drum and he was given the documents to move 
the cattle which were unloaded at Texas G. Feeders, Hereford, Texas; and 
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that the cattle were "S" Branded. It is also true that the Complainant has not 
established that the cattle were not moved or unloaded one or more times 
before they ended up at Texas G. Feeders - there were some unaccountable 
hours between the initial loading and unloading of the same at the 
nonquarantined facility. 

The Respondents argue that there has been no proof, nor facts, to 
substantiate that MacDonell Livestock Hauling or Mr. Grice had anything to 
do with the diversion of the "S" Branded cattle in question, and although this 
essentially is true, the fact remains that they were instruments or vehicles 
whereby these "S" Branded cattle did end up in a nonquarantined feedlot. 
These 40 head of cattle represented a substantial monetary value to the 
owners thereof and it would be unreasonable to assume that the owners of 
these valuable cattle would permit their destination to be determined by either 
the hauling company or the truckdriver. It is not unreasonable to assume that 
the owner of the cattle gave the orders as to where the cattle were to be 
unloaded. There is no explanation in the record as to why the owner Texas 
G. Feeders, was not made a party to this proceeding. 

Therefore, the question arises as to what, if anything, MacDonell Livestock 
Hauling and Mr. Grice did wrong. One provided the trailer to haul the cattle 
and the other was the truckdriver, both of whom had to be acting under the 
direction and control of the owner of the animals. Therefore, we must 
address the issue as to whether or not these Respondents are responsible for 
a diversion of the cattle, which diversion would had to have been directed by 
the owner of the cattle. 

It is true that the Complainant has not shown where the cattle went 
between the time of loading them and unloading them at Texas G. Feeders 
and that it is possible, although not probable, that they first stopped off at 
the Deaf Smith Feed Yard. However, this, in itself, would not justify 
unloading the cattle at a nonquarantined lot. In addition, the Respondents 
had the opportunity to show precisely where these cattle went from the time 
of loading to unloading. This the Respondents did not do. It is true the 
Respondents did not have to testify, but their failure to do so leaves 
unanswered questions. 

The cattle were not unloaded at their consigned destination and there was 
no authority, under the circumstances of this case, for the cattle to be 
unloaded anywhere else, if compliance with the regulations were to be 
achieved. 

The animals were officially consigned to Deaf Smith Feed Yard, a 
quarantined feedyard in Hereford, Texas. The "Permit for Movement of 
Restricted Animals" indicates that Respondent Lumpkin’s shipment of 50 
heifers was consigned to Deaf Smith Feed Yard in Hereford, Texas, that the 
subject cattle were "S" Branded and accompanied by an S brand permit. How 
the subsequent sale of the animals affected their ultimate destination and, who 
knew about the sale, are not clearly set forth in the record. 

When Respondent Grice left the checkpoint, the shipment appeared to be 
in compliance with Federal regulations because the cattle were consigned to 
a quarantined feedyard and the regulations, for such a movement, merely 
required that the animals be "S" Branded and accompanied by an S brand 
permit. If the cattle had been delivered to their consigned destination then no 
violations would have occurred. 
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Cattle consigned to a slaughtering establishment must be moved directly 
to said destination and slaughtered immediately, thereby greatly reducing their 
exposure to other cattle and limiting the risk that disease may be spread to 
healthy cattle. The same logic applies to cattle consigned to a quarantined 
feedlot where quarantined cattle are exposed only to other quarantined cattle. 
These animals may only be moved to certain destinations after strict 
regulatory compliance which effectively guards against spread of brucellosis. 

The harm in having exposed or "S" Branded cattle moved to a 
nonquarantined feedyard is that such cattle are then being mixed with other 
cattle and there are no restrictions on where any of the nonquarantined cattle 
subsequently may move. It, therefore, is possible for other animals in that 
nonquarantined feedyard to get exposed and to end up co-mingled with 
healthy cattle or back at someone’s farm, thereby spreading the disease. ° 

The MacDonell Livestock Hauling Trucking Invoice is of material 
importance herein. That invoice (Exhibit No. 4-A) contains instructions for 
the cattle to be delivered to C. Martin of Hereford, Texas. Although no 
address is set forth, there are two phone numbers listed on the invoice next 
to Mr. Martin’s name. The evidence of record herein establishes that one of 
these phone numbers was assigned to C. Martin and the other number was 
assigned to Texas Growers Feedyards. 

Also, Mr. Larry Beasley, the Director of Cattle Procurement for Deaf 
Smith Feed Yard indicated that he did not order, buy nor receive any cattle 
from M.r Lumpkin in November 1984. 

In the present proceeding, we have agents of the owner being held 
responsible for directions they must have received from the owner. However, 
the fact remains that the purposes of the regulations could be thwarted if the 
provisions thereof could be so circumvented, whether knowingly or not. 

It cannot be argued that the truckdriver is not responsible for driving the 
truck to a destination other than its legally consigned destination of a 
quarantined feedlot. Admittedly, MacDonell Livestock Hauling was further 
removed form the violation than Respondent Grice, in furnishing the trailer 
in which the cattle were hauled. However, MacDonell Livestock Hauling’s 
Invoice No. 2438 indicated a nonquarantined feedlot. Respondent Grice 
received the cattle for movement and transported said cattle interstate. 
Accordingly, these actions fall within the purview of "Move" as defined in 
section 78.1 of the regulations (C.F.R. § 78.1). 

As previously set forth in the above Findings of Fact and otherwise, we do 
not agree with the Complainant that Mr. Lumpkin was a party to the 
violations of the regulations. Complainant would argue that there is some 
evidence that Respondent Lumpkin was a party who sold the cattle , delivered 
them for shipment and, helped load them. Be that as it may, nevertheless, the 
owner of the cattle was Texas G. Feeders and the right to direct where the 


> It is well snaent in the industry that it is cheaper to move "S" Branded cattle to a 
quarantined feedyard than it is to have the animals tested twice for brucellosis. Cattle 
movements destined for nonquarantined feedyards will incur the added cost of the required 
tests, as well as the substantial grazing and feed charge while the cattle wait the required time. 
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cattle went was reposed in said owner. It would be a remote causation to say 
that anyone of several people who might have helped load the cattle was a 
party to the violations. 

In response to the Respondents’ arguments pertaining to the lack of 
probative evidence or to hearsay evidence, the Complainant relies upon the 
statements of the Judicial Officer that in such proceedings it is not necessary 
to follow the procedural and evidentiary rules in effect in court proceedings. 
In re: James Grady, et al., 44 Agric. Dec.____ (1985). The Judicial Officer’s 
statements in this regard represent the Secretary of Agriculture’s practice in 
regard thereto and are set forth more fully in In re: Dr. Dave O. Petty, 43 
Agric. Dec. 1406: 


It is well settled that the formalities and technicalities of court pleading 
are not applicable in administrative proceedings (Footnote omitted). 
It is only necessary that the complaint in an administrative proceedin, 
sonptentiy apprise the litigant of the issues in controversy; any suc 
notice is adequate and satisfies due process in the absence of a showing 
that some party was misled (Footnote omitted). 


Inasmuch as the above-referenced material reflects the Department’s 

position, it will be adhered to. 

An evaluation of the record as a whole supports the conclusion that the 
respondents macDonell Livestock Hauling and Mr.Grice, have violated section 
78.9(d)(3)(iii) of the regulations (9 C.F.R. § 78.9(d)(3)(iii), by their 
participation in the illegal movement of cattle which were moved interstate 
to a nonquarantined feedyard without the required brucellosis test, health 
certificate, or Permit for Entry, as required by the regulations. 

The next issued to be addressed is whether or not the request for civil 
penalties of $3,000.00 against each Respondent is an appropriate civil penalty 
warranted by the facts. As set forth above, the evidence fails to sustain a 
violation against Respondent Mr. Lumpkin. Therefore, the question is 
whether or not said requested penalty is appropriate with respect to the 
remaining two Respondents. 

Title 21 of the United States Code, section 122 provides for an assessment 
of civil penalties for the violations of regulations published pursuant to 
authority granted to the Secretary of Agriculture in section 111 and 120 of 
Title 21 of the United States Code. 

Title 21 of the United States Code, sections 111 and 120, authorize the 
Secretary of Agriculture to “issue regulations governing the interstate 
movement of animals from any place where communicable disease exists or 
where he may have reason to believe it exists." Pendersen v. Benson, 255 F. 
2d 524 (D.C. Cir. 1958). 

Section 78.9 of Title 9 of the Code of Federal Regulations requires cattle 
moving interstate from a Class C area to a nonquarantined feedlot to be 
tested twice for brucellosis and accompanied by a certificate and a Permit for 
Entry. 

Regulations regarding the interstate movement of cattle are implemented 
through the process of controlling and eradicating the disease, brucellosis, 
from the nation’s cattle population. Enforcing the brucellosis regulations is 
the single most effective weapon for the Federal and State Governments to 
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utilize in order to control and defeat the infectious disease. One control 
measure manifested by the regulations is the requirement of documentation. 
Detailed knowledge concerning the movements of cattle enables scientists to 
trace the sick animal to the origin of infection. Without being able to identify 
the origin of infection period the Federal and State Governments stand little 
chance of controlling and eradicating this infectious disease. Also, placing 
cattle in a nonquarantined feedyard without proper testing or documentation 
may jeopardize the health of hundreds of cattle, as well as the Brucellosis 
Eradication Program. 

The Department’s Judicial Officer has indicated in his severe sanction 
policy that n assessing civil penalties for violations of regulations, the twin 
objectives of compliance and deterrent are sought. In administrative 
proceedings, deterrent of others, not punishment of a particular Respondent, 
is primary goal. In re: Indiana Slaughtering Co., Inc. 35 Agric. Dec. 1822, 
1831 (1976). 

Because this is the case of subordinates (employees or agents) acting at the 
directions of their principal, the requested civil penalty of $3,000.00 against 
each seems unduly severe, in view of the fact that the diversion would have 
been upon the instructions of the owner of the cattle. Admittedly, they were 
participants in those actions which gave rise to the violations of the 
regulations. However, they were not the ones who determined the destination 
of the cattle. Accordingly, a less severe penalty of $1,500.00 to be assessed. 
against each Respondent ($500.00 for each violation), appears to be 
consonant with the facts of this particular case and does represent a severe 
penalty against there two Respondents. 

Such penalty also is in accord with other cases such as those of Jonathan 
Stoltzfus, A.Q. Docket No. 151 (June 17, 1985) wherein the respondent was 
found in violation of section 78.9 of the regulations with respect to the 
interstate movement of 21 cattle and the penalty therein was $500.0; and, Jn 
re: Roy Fleenor, 43 Agric. Dec. 1384 (1984) ($200); In re: Herbert Johnson, 43 
Agric. Dec. 1393 ($100); Jn re: Sam Hubbert, 43 Agric. Dec. 750 (1984) 
($500); In re: Kelly Mike Sentry, 43 Agric. Dec. 762 (1984) ($500); In re: 
Eddie Gaskin, 43 Agric. Dec. 1046 (1984) ($100); In re: Gerald Gordon, 43 
Agric. Dec. 1051 (1984) ($500); In re: Johnny Dobson, et al., 44 Agric. Dec. 
1465 (1985) - 44 cattle moved ($750); In re: Henry G. Trahan, 44 Agric. Dec. 
1812 (1985) - involving two brucellosis reactor cows ($150); In re: Thomas W. 
Homer,Jr., 44 Agric. Dec. 670 (1985) - per violation ($500); Jn re: Alfred 
Jones, 44 Agric. Dec. 675 (1985) - per violation ($500); In re: Steve Lucas, 
44 Agric. Dec. 686 (1985) - per violation ($400); In re: Kenneth Hoodenpyle, 
44 Agric. Dec. 688 (1985) - per violation ($150). 

The above-mentioned nonlitigated, administrative case, as well as others, 
reflect a wide range of civil penalties, and, although the Judicial Officer has 
indicated he does not give precedential value thereto, nevertheless, they would 
represent penalties deemed sufficient for the deterrent value. Otherwise, only 
litigated cases would show the Judicial Officer’s sanction policy as to the 
deterrent effect. 





It is recognized that the spectrum of penalties in consent decisions and 
default decision cannot be related clearly to the specific factual situations or 
the basis of settlement consent, if such occurred. 

However, cf. default decision in In re: Roy Carter and Russell M. Tracy, 
D.V.M., Respondents, A.Q. Docket No. 271, (Mar. 3, 1987) relating to 
violations of sections 71.1 and 78.9 (d)(3) with respect to 7 bulls moved 
interstate and the imposition of a $2,500.00 penalty - in that case the violations 
were deemed admitted. Also, see, In re: Arturo Bejarno, Jr, Respondent, 
A.Q. Docket No. 292 (June 22, 1987) pertaining to the movement of a horse, 
and essentially a default decision, wherein there was the assessment of a civil 
penalty totaling $2,500.00 relating to 5 violations of the regulations. Jn re: 
Ralph Mooney, 45 Agric. Dec. 484 (1986), - a letter of warning had been sent 
respondent, the violations were found to be flagrant and a $1000 civil penalty 
for each violation ($3000 total) was imposed. This recent case reaffirmed the 
Judicial Officer’s severe sanction policy. See also, Kenneth Burdette and James 
Burdette, 45 Agric. Dec. 526 (1986) ($300); Ole Skarrup d/b/a Skaarship 
Farms, 45 A.D. 483 (1986) ($450); Elmo Mayes and Melvin Cheatwood, 45 
Agric. Dec. 520 (1986) - 5 cattle ($1000); James Johnson, et al., 45 Agric. 
Dec. 429 (1986) - 62 cattle ($100 and $100); Forrest Burnham, D.V.M., 45 A.D. 
531 (1986) - 1 cow ($300); Agostino Camara, 45 Agric. Dec. 533 (1986) - 72 
cattle ($750). 

A review of the many cases relating to the Brucellosis Eradication Program 
decided by the Judicial Officer indicates that the sanctions imposed vary with 
each case. The imposition of a $1,500.00 civil penalty on Respondents Grice 
and MacDonell Livestock Hauling represents a severe penalty as to them. 
Furthermore, it is clear precedent for holding a truckdriver, as well as one 
who furnished equipment, liable for violations. In In re: Nebraska Beef 
Packers, Inc., et al., Agric. Dec. 1737 (1984), the Judicial Officer, who 
determines sanction policy, stated: 

. .. and the corporate respondent had a positive duty to instruct and 

control its new buyer to assure compliance with the new regulations. 


In that case, no mention was made of any penalty against the truck line 
which used its trucks to transport the cattle. Nebraska Beef was held 
responsible and liable for the violation committed by its order buyer and 
received a greater penalty ($1,000). 

In the aforesaid cases the person or persons directly responsible for the 
violations were those against whom the penalties were assessed. As set forth 
more fully hereinabove, although Respondent MacDonell Livestock Hauling 
and Respondent Grice were participants in those actions resulting in the 
violations, nevertheless, they would not have had primary responsibility for the 
diversion. 

Another facet of this case is the lack of evidence as to the instructions 
conveyed by the owner of the cattle, when such instructions would have been 
conveyed, and to whom. Also, at what point would the diversion of the cattle 
have taken place? In addition, no effort was made, and indeed there is no 
evidence of record to show where the cattle were while in transit for some 
unaccountable hours and the extent of knowledge on the part of Respondent 
MacDonell Livestock Hauling and Respondent Grice that the cattle were 
going to a nonquarantined facility. 
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OAKLEY LIVESTOCK COMMISSION COMPANY, INC. 


A careful review of the entire record, and reported agricultural decisions, 
indicate that the following Order is appropriate and justified; that it will 
achieve the objectives of deterrent and compliance; and that it serves the ends 
of justice. 

All contentions, motions and requests of the parties have been duly 
considered and to the extent, if any, not ruled upon and which are inconsistent 
with this decision, they are denied. It is noted that Respondents, on the 
record, and through brief, have preserved their due process rights, their 
objections to receipt of hearsay evidence, and their lack of right and 
opportunity of cross-examination of affiant not testifying at the hearing. 


Order 
The Complaint as to Respondent Eddie Lumpkin is dismissed. 


The Respondent MacDonell Livestock Hauling and the Respondent 
Howard L. Grice are each assessed a civil penalty of $1,500.00. This civil 
penalty shall be payable to the "Treasurer of the United States" by certified 
check or money order, and shall be forwarded to the United States 
Department of Agricultural, Animal and Plant Health Inspection Service, 
Field Servicing Office, Accounting Section, Butler Square West, 5th Floor, 
100 North Sixth Street, Minneapolis, Minnesota 55403. The Docket Number 
of this case shall appear on the check or money order. Payment shall be 
made within thirty (30) days from the effective date of this order. 

This Decision and Order shall become final thirty five (35) days after 
service hereof unless there is an appeal within thirty (30) days to the Judicial 
Officer pursuant to section 1.145 of the applicable Rules of Practice and 
Procedures (7 C.F.R. §§ 1.131 et seq., § 1.145). 

Copies hereof shall be served upon the parties. 

(This decision and order became final December 25, 1987. -Editor) 


In re: OAKLEY LIVESTOCK COMMISSION COMPANY, INC. 
A.Q. Docket No. 178. 
Order of Dismissal issued December 7, 1987. 


Jaru Ruley, for Complainant. 
James Spencer, Oakley, Kansas, for Respondent. 
Order of Dismissal issued by Victor W. Palmer, Administrative Law Judge. 


ORDER OF DISMISSAL 
At the request of complainant and FOR GOOD CAUSE SHOWN, this 
proceeding is dismissed. 





In re: RALPH RIDEOUT. 
A.Q. Docket No. 286. 
Decision and Order filed October 15, 1987. 


Interstate movement of equine infectious anemia reactor without certificate - Waiver of hearing. 


Jaru Ruley, for Complainant. 
Ted M. Henson, Jr., Polar Bluff, Missouri, for Respondent. 
Decision and Order issued by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 

This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the interstate movement of equine 
infectious anemia reactor horses (9 C.F.R. § 75.4(c)), hereinafter referred to 
as the regulations, in accordance with the Rules of Practice in 9 C.F.R. § 70.1 
et seq. and 7 C.F.R. § 1.130 et seq. 

This proceeding was instituted by a Complaint filed on August 221, 1986, 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. The Complaint alleged that on or 
about April 23, 1986, the respondent moved one (1) equine infectious anemia 
reactor horse from Poplar Bluff, Missouri, to Anna, Illinois, in violation of 
section 75.4(c)(3) of the regulations (9 C.F.R. § 75.4(c)(3)), because the horse 
was moved interstate without being accompanied by a certificate, as required. 

On September 8, 1986, the respondent filed an Answer responding to and 
admitting the allegations contained in the Complaint. This admission of the 
allegations contained in the Complaint constitutes a waiver of hearing (7 
C.F.R. § 1.139). 


Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. § 1.139). 


Findings of Fact 

1. Ralph Rideout, respondent, is an individual whose address is 510 
Arthur Street, Poplar Bluff, Missouri 63901. 

2. On or about April 23, 1986, the respondent moved one (1) equine 
infectious anemia reactor horse from Poplar Bluff, Missouri, to Anna, Illinois, 
in violation of section 75.4(c)(3) of the regulations (9 C.F.R. § 75.4(c)(3)), 
because the horse was moved interstate without being accompanied by a 
certificate, as required. 


Conclusions 
By reason of the facts contained in the Findings of Fact above, the 
respondent has violated section 75.4(c)(3) of the regulations ( 9 C.F.R. § 
75.4(c)(3)). 


Therefore, the following Order is issued. 


Order 
The respondent, Ralph Rideout, is hereby assessed a civil penalty of three 
hundred dollars ($300.00). This penalty shall be payable to the "Treasurer of 
the United States" by certified check or money order, and shall be sent to 
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RALPH RIDEOUT 


"USDA, APHIS Field Servicing Office, Accounting Section, Butler Square 
West, 5th Floor, 100 North 6th Street, Minneapolis, Minnesota 55403," within 
thirty (30) days from the effective date of this Order. Respondent shall 
indicate on the certified check or money order that payment is in reference to 
A.Q. Docket No. 286. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

(This decision and order became final on December 4, 1987.-Editor) 





ANIMAL WELFARE ACT 


In re: RALPH BEZLER. 
AWA Docket No. 437. 
Motion to Dismiss filed December 15, 1987. 


M. Bradley Flynn, for Complainant. 


Respondent, Pro se. 
Motion to Dismiss issued by Victor W. Palmer, Chief Administrative Law Judge. 


MOTION TO DISMISS 
Upon motion of complainant and FOR GOOD CAUSE SHOW, this 
proceeding is dismissed. 


In re: GWENDOLYN SANDERSON. 
AWA Docket No. 422. 
Decision and Order filed October 15, 1987. 


Violations of specifications for human care of ‘dogs and cats - Failure to file answer. 


M. Bradley Flynn, for Complainant. 


Respondent, pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER UPON 
ADMISSION OF FACTS BY REASON OF DEFAULT 
Preliminary Statement 

This is a disciplinary proceeding under the Animal Welfare Act, as 
amended and supplemented (7 U.S.C. § 2131 et seq.), herein referred to as the 
Act, instituted by a complaint filed by the Administrator, Animal and Plant 
Health Inspection Service, Unite States Department of Agriculture, charging 
that the respondent willfully violated the Act and regulations promulgated 
thereunder (9 C.F.R. § 1.1 et seq.). 

Copies of the complaint and Rules of Practice (7 C.F.R. § 1.130 et seq.) 
governing proceedings under the Act were served upon respondent by the 
Hearing Clerk by certified mail. Respondent was informed in a letter of 
service that an answer should be filed pursuant to the Rules of Practice and 
that failure to answer would constitute an admission of all the material 
allegations contained in the complaint. 

Respondent has failed to file an answer within the time prescribed in the 
Rules of Practice. Respondent’s initial response, a letter filed fourteen days 
after the time prescribed in the Rules of Practice, failed to plead specifically 
to any allegation of the complaint. In a subsequent response, the respondent 
specifically admitted by respondent’s failure to file a timely answer, by 
respondent’s failure to plead specifically to any allegations of the complaint, 
and by respondent’s subsequent admission of "a violation" are adopted and 
set forth herein as Findings of Fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 
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GWENDOLYN SANDERSON 


Findings of Fact 
i 


A. Gwendolyn Sanderson, hereinafter referred to as respondent is an 
individual. 

B. The respondent, at all times material herein, was located at Route 1, 
Box 491, London, Arkansas 72847. 

C. The respondent, at all times material herein, was a licensed dealer 
(License No. 71-A-42) under the Act. 

D. At the time of respondent’s application for her license, respondent was 
given a copy of the regulations and standards promulgated under the Act and 
respondent agreed in writing to comply with them. 


Il 

A. On or about March 28, 1985, June 18, 1985, September 5, 1985, and 
May 6, 1986, in violation of section 2.100 of the regulations and section 3.1(a) 
of the standards (9 C.F.R. § § 2.100, 3.1(a)), the respondent failed to provide 
housing facilities for dogs that was structurally sound and maintained in good 
repair. 

B. On or about March 28, 1985, in violation of section 2.100 of the 
regulations and section 3.1(c) of the standards (9 C.F.R. §§ 2.100, 3/1(c)), 
the respondent failed to store dog food in containers which adequately protect 
such food supplies from infestatior or contamination by vermin. 

C. On or about March 28, 1985, June 19, 1985, and May 6, 1986, in 
violation of section 2.100 of the regulations and section 3.3(a) of the standards 
(9 C.F.R. § § 2.100, 3/3(a)), the respondent failed to provide outdoor housing 
facilities for dogs which provided sufficient shelter from direct sunlight. 

D. On or about March 28, 1985, in violation of section 2.100 of the 
regulations and sections 3.3(b) and 3.3(c) of the standards (9 C.F.R. § § 2/100, 
3.3(b), (c)), the respondent failed to provide outdoor housing facilities for 
dogs which would allow the dogs to remain dry during rain or snow, and 
warm during cold weather. 

E. On or about March 28, 1985 and June 18, 1985, in violation of section 
2.100 of the regulations and section 3.4(a) of the standards (9 C.F.R. § § 2.100, 
3.4(a)), the respondent failed to provide primary enclosures for dogs which 
were structurally sound and maintained in good repair to protect the dogs 
from injury. 

F. On or about March 28, 1985, June 18, 1985, September 5, 1985, and 
May 6, 1986, in violation of section 2.100 of the regulations and section 3.7(c) 
of the standards (9 C.F.R. § § 2.100, 3.7(c)), the respondent failed to keep her 
premises free of an accumulation of trash. 

G. On or about March 28, 1985, and May 6, 1986, in violation of 
section‘2.100 of the regulations and section 3.7(d) of the standards (9 C.F.R. 
§ § 2.100, 3.7(d), the respondent failed to maintain an effective program for 
the control of pests. 

H. On or about June 18, 1985, in violation of section 2.100 of the 
regulations and sections 3.5(b) and 3.6 of the standards (9 C.F.R. § § 2.100, 
3.5(b), 3.6, the respondent failed to keep her food and water containers clean. 
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I. On or about March 28, 1985, June 18, 1985, September 5, 1985, and 
May 6, 1986, in violation of section 2.100 of the regulations and section 3.2(d) 
of the standards (9 C.F.R. § § 2.100, 3.2(d)), the respondent failed to kept the 
interior surfaces of her whelping facility substantially impervious to moisture. 

J. On or about May 6, 1986, in violation of section 2.100 of the regulations 
and 3.10 of the standards (9 C.F.R. § § 2.100, 3.10), the respondent failed to 
establish, maintain and provide an adequate program of veterinary care for 
her dogs. 


Conclusions 

By reason of the findings of fact set forth herein, respondent has violated 
sections 2.100, 3.1 (a), 3.1 (c), 3.2 (d), 3.3 (a), 3.3 (b), 3.3 (c), 3.4 (a), 3.5 (b), 
3.6, 3.7 (c), 3.7 (d), and 3.10 of the regulations and standards (9 C.F.R. §§ 
2.100, 3.1 (a), 3.1 (c), 3.2 (d), 3.3 (b), 3.3 (c), 3.4 (a), 3.5 (b), 3.6, 3.7 (c), 3.7 
(d), 3.10). 

These violations warrant the sanctions authorized under the Act (7 U.S.C. 
§ 2149(a)(b)) and contained in the following order. 


Order 
A. The respondent, her agents and assigns, individually or through any 
corporation, trust or devise whatsoever, shall cease and desist from violating 
the Animal Welfare Act and the regulations and standards promulgated 
thereunder, and in particular the respondent shall not: 


1. Fail to provide housing facilities for dogs which are structurally 
sound and maintained in good repair; 
2. Fail to store dog food in containers which adequately protect such 
food from infestation and contamination; 
3. Otherwise fail to comply with section 3.1 of the standards; 
4. Fail to maintain the surfaces of her whelping facility and all other 
indoor facilities in a condition substantially impervious to moisture; 
5. Otherwise fail to comply with section 3.2 of the standards; 
6. Fail to provide outdoor housing for dogs which adequately protects 
such dogs from direct sunlight, rain or snow, and cold weather; 
7. Otherwise fail to comply with section 3.3 of the standards; 
8. Fail to provide primary enclosures for dogs which are structurally 
sound and maintained in good repair; 
. Otherwise fail to comply with section 3.4 of the standards; 
. Fail to keep food receptacles clean; 
. Otherwise fail to comply with section 3.5 of the standards; 
. Fail to keep water receptacles clean; 
. Otherwise fail to comply with section 3.6 of the standards; 
14. Fail to keep her premises free of accumulations of trash and free 
of tall grass growth; 
15. Fail to maintain an effective program for the control of pests; 
16. Otherwise fail to comply with section 3.7 of the standards; 
17. Fail to establish, maintain, and provide an adequate program of 
veterinary care for dogs; and 
18. Otherwise fail to comply with section 3.10 of the standards. 
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SHARON TROUT, d/b/a TROUT’S PETS 


B. Respondent is hereby assessed a civil penalty of $500, payable by 
certified check or money order made to the order of the Treasurer of the 
United States. 

The provisions of this order shall become effective on the first day after 
this decision becomes final. Copies hereof shall be served upon the parties. 

Pursuant to the Rules of Practice, this decision becomes final without 
further proceeding 35 days after service as provided in section 1.142 and 1.145 
of the Rules of Practice (7 C.F.R. 1.130 et seq.). 

(This decision and order became final on December 6, 1987.-Editor) 


In re: SOUTH AMERICAN PRIMATES, INC., PRIMATE SERVICES, 
INC., AND JAMES A. PORTER. 

AWA Docket No. 399. 

Order filed December 7, 1987. 


John Griffith, for Complainant. 
Respondent, pro se. 
Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Order 
Based on its further review and investigation of the facts and circumstances 
of this case, complainant has concluded that further prosecution of the 
complaint is not warranted. Complainant has therefore moved to dismiss the 
complaint. 
Accordingly, it is ordered that this complaint is dismissed. 


In re: SHARON TROUT, d/b/a TROUT’S PETS. 
AWA Docket No. 420. 
Supplemental Order filed December 28, 1987. 


John Griffith, for Complainant. 
Respondent, pro se. 
Supplemental Order issued by Edward H. McGrail, Administrative Law Judge. 


SUPPLEMENTAL ORDER 

On September 22, 1987, an order was issued in the above-captioned 
matter, which, inter alia, suspended respondent’s license (04-B-287) for forty- 
five (45) days and thereafter until respondent complied with the Act and the 
regulations and standards issued thereunder. This suspension began on 
September 20, 1987. 

The respondent has demonstrated to APHIS that she is in full compliance 
with the Act and the regulations and standards issued thereunder. 
Accordingly, 





IT Is HEREBY ORDERED that the suspension provision of the order 
issued September 21, 1987, is terminated. The order shall remain in effect in 
all other respects. 


In re: TUFFY TRUESDELL. 
AWA Docket No. 320. 
Supplemental Order filed December 23, 1987. 


John Griffith, for Complainant. 
J. K. Coward, Jr., Syivia, North Carolina, for Respondent. 
Supplemental Order issued by Paul N. Kane, Administrative Law Judge. 


SUPPLEMENTAL ORDER 

On June 5, 1987, an order was issued in the above-captioned matter, 
which, inter alia, suspended respondent’s license (55-C-6) for fifteen (15) days 
thereafter until respondent complied with the Act and the regulations and 
standards issued thereunder. This suspension began on June 4, 1987. 

The respondent has demonstrated to APHIS that he is in full compliance 
with the Act and the regulations and standards issued thereunder. 
Accordingly, 

IT IS HEREBY ORDERED that the suspension provision of the order 
issued June 5, 1987, is terminated. The order shall remain in effect in all 
other respects. 





PACKERS AND STOCKYARDS ACT 


DISCIPLINARY DECISIONS 


In re: JACKIE D. REYNOLDS. 
P&S Docket No. 6913. 
Supplemental Order filed December 30, 1987. 


Thomas C. Heinz, for Complainant. 
Respondent, pro se. 
Supplemental Order issued by Edwin S. Bernstein, Administrative Law Judge. 


SUPPLEMENTAL ORDER 

On October 7, 1987, an order was issued in the above-captioned matter 
which, inter alia, suspended respondent as a registrant under the Act until he 
complies with the bonding requirements under the Act and the regulations. 
Accordingly, 

IT IS HEREBY ORDERED that the suspension provision of the order 
issued October 7, 1987, is terminated. The order shall remain in full force and 
effect in all other respects. 


In re: SARGENT LIVESTOCK COMMISSION COMPANY, INC., LORRY 
MARSHALL, and PAUL SWANSON. 

P&S Docket No. 6624. 

Supplemental Order filed December 10, 1987. 


Peter V. Train, for Complainant. 
Respondent, Pro se. 
Supplemental Order issued by Victor W. Palmer, Administrative Law Judge. 


SUPPLEMENTAL ORDER WITH RESPECT 
TO LORRY MARSHALL 

On June 1, 1987, an order was issued in the above-captioned matter which, 
inter alia, suspended respondent Lorry Marshall as a registrant under the Act 
for a period of five years, with the provision that after 150 days, respondent 
Lorry Marshall could apply to the Packers and Stockyards Administration for 
permission to be a salaried employee of another registrant under the Act. 

Respondent Lorry Marshall has served the 150 day suspension and has 
applied to the Packers and Stockyards Administration for permission to be a 
salaried employee of a registrant under the Act, Bossen Livestock, Arcadia, 
Nebraska. Accordingly, 

IT Is HEREBY ORDERED that the suspension provision of the order 
issued June 1, 1987, is modified to permit the salaried employment of 
respondent Lorry Marshall by Bossen Livestock. The order shall remain in 
full force and effect in all other respects. 





PERISHABLE AGRICULTURAL COMMODITIES ACT 
COURT DECISION 


DeBRUYN PRODUCE CO., Plaintiff, v. VICTOR FOODS, INC., Defendant. 
No. 87-2081C-(1). 
Decided December 14, 1987. 


Jason M. Rugo, Bradley H. Lehrman, St. Louis, Missouri, Steven H. Kerbel, Stephen P. 
McCarron, Silver Spring, Maryland, for plaintiff. 
Bruce Nangle, St. Louis, Missouri, for defendant. 


U.S. DISTRICT COURT, EASTERN DISTRICT OF MISSOURI 


MEMORANDUM 

NANGLE, Chief Judge. 

This matter is now before the Court on defendant Victor Foods, Inc.’s 
motion to rescind the order of this Court entered ex parte in favor of plaintiff 
DeBruyn Produce Co. on November 17, 1987. In that order, purportedly 
acting pursuant to 7 U.S.C. § 499e(c), the Perishable Agricultural 
Commodities Act (PACA) of 1930 as amended, the Court granted plaintiff's 
motion for emergency relief and ordered defendant to establish a trust bank 
account containing the sum of $103,252.50. Plaintiff contends that, pursuant 
to the Court’s § 499e(c)(4) jurisdiction, the Court properly ordered defendant 
to establish a trust bank account as a means to enforce plaintiff's right to 
payment from the statutory trust created by § 499e(c)(2) and (3). Plaintiff 
relies upon several unpublished district court orders wherein the district 
courts, in actions pursuant to § 499e(c)(4), ordered defendants to establish 
trust bank accounts. 


The full text of 7 U.S.C. § 499e(c), enacted in 1984, is set forth in the 
margin.’ In summary, § 499e(c) provides as follows: (1) paragraph 1 sets 


1 Section 499e(c) provides: 

(1) It is hereby found that a burden on commerce in perishable agricultural commodities 
is caused by financing arrangements under which commission merchants, dealers, or brokers, 
who have not made payment for perishable agricultural commodities purchased, contracted to 
be purchased, or otherwise handled by them on behalf of another person, encumber or give 
lenders a security interest in, such commodities, or on inventories of food or other products 
derived from such commodities, and any receivables or proceeds from the sale of such 
commodities or products, and that such arrangements are contrary to the public interest. This 
subsection is included to remedy such burden on commerce in perishable agricultural 
commodities and to protect the public interest. 

(2) Perishable agricultural commodities received by a commission merchant, dealer, or 
broker in all transactions, and all inventories of food or other products derived from perishable 
agricultural commodities, and any receivables or proceeds from the sale of such commodities 
or products, shall be held by such commission merchant, dealer, or broker in trust for the 
benefit of all unpaid suppliers or sellers of such commodities or agents involved in the 
transaction, until full payment of the sum owing in connection with such transactions has been 
received by such unpaid suppliers, sellers, or agents. Payment shall not be considered to have 
been made if the supplier, seller, or agent receives a payment instrument which is dishonored. 
The provisions of this subsection shall not apply to transactions between a cooperative 
association (as defined in section 1141j(a) of Title 12), and its members. 

(3) The unpaid supplier, seller, or agent shall lose the benefits of such trust unless such 
person has _ written notice of intent to preserve the benefits of the trust to the commission 
merchant, ler, or broker and has filed such notice with the Secretary within thirty calendar 
days (i) after expiration of the time proscribed by which payment must be ae as set ie 

continued... 
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DeBRUYN PRODUCE CO., Plaintiff, v. VICTOR FOODS, INC., Defendant. 


forth the reason why Congress enacted the subsection; (2) paragraph 2 
provides that, until full payment is made by perishable agricultural commodity 
buyers to perishable commodity sellers of the amounts owed as a result of a 
sale of perishable agricultural commodities, the buyers hold in trust for the 
benefit of the sellers the following: the perishable agricultural commodities 
sold, the buyers’ inventories of products derived from such products, and the 
buyers’ accounts receivables or proceeds from the sale of the commodities or 
of the derived products; (3) paragraph 3 provides the procedure by which 
unpaid sellers preserve the benefits of the statutory trust created by paragraph 
2; and (4) paragraph 4 vests jurisdiction in the United States District Courts 
to entertain “actions by trust beneficiaries to enforce payment from the trust" 
and “actions by the Secretary to prevent and restrain dissipation of the trust.” 

Plaintiff sold perishable agricultural commodities, namely onions, to 
defendant. Defendant has not paid for the onions and plaintiff claims that 
defendant presently owes plaintiff $103,252.50 for the onions. Defendant 
disputes the amount it owes plaintiff for the onions. Plaintiff, and unpaid 
seller of perishable agricultural commodities, by filing the requisite notices of 
intent to preserve trust benefits with the United States Department of 
Agriculture, has satisfied the requirements of § 499e(c)(3) to preserve the 
benefits of the statutory trust created by § 499e(c)(2). Therefore, pursuant 
to § 499e(c)(2), defendant presently holds in trust for plaintiff the following: 
any portion of plaintiff's onions which defendant still possesses, defendant’s 
inventories of food products derived from onions, ;and defendant’s accounts 
receivables or proceeds from the sale of the onions or of the food products 
derived from the onions. Defendant asserts that it has complied with the 
regulations set forth at 7 C.F.R. § 46.46 with respect to the maintenance of 
this statutory trust. Pursuant to § 499e(c)(4), plaintiff can now proceed in this 
Court to enforce payment out of the statutory trust created by § 499e(c)(2) 
and (3) the amount defendant owes plaintiff for the onions. 

With this summary of the statute and of its application to the sale of 
onions by plaintiff to defendant in mind, the Court notes several apparent and 
related points from the plain text of the statute and from the legislative history 
of the statute. First, by operation of § 499e(c)(2) and (3) a statutory trust in 
certain defined res possessed by defendant has already been created. Thus, 
patently there is no need or justification for the Court to order defendant to 
set aside different property, namely $103,252.50 in cash, as the trust res and 


1(...continued) 

in regulations issued by the Secretary, (ii) after expiration of such other time by which payment 
must be made, as the parties have expressly agreed to in writing before entering in to the 
transaction, or (iii) after the supplier, seller, or agent has received notice that the payment 
instrument promptly presented for payment has been dishonored. When the parties expressly 
agree to a payment time period different from that established by the Secretary, a copy of any 
such agreement shall be filed in the records of each party to the transactions and the terms of 
payment shall be discloséd on invoices, accountings, and other documents relating to the 
transaction. 

(4) The several district courts of the United States are vested with jurisdiction specifically 
to entertain (i) actions by trust beneficiaries to enforce payment from the trust, and (11) actions 
by the Secretary to prevent and restrain dissipation of the trust. 

7 U.S.C. § 499e(c) (1987 Supp.). 
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to establish a trust bank account to create a trust res. Second, the legislative 
history to § 499e(c) makes it clear that § 499e(c)(2) and (3) automatically 
created a statutory trust for the benefit of plaintiff. See 1984 U.S.Code Cong. 
& Admin.News at 407-413. The legislative history does not in any way 
support plaintiff's entitlement to the court-ordered establishment of a trust 
bank account. Third, § 499e(c)(4) provides for an action to enforce payment 
from “the trust." The language “the trust" refers to the statutory trust already 
created by the operation of § 499e(c)(2) and (3). It does not refer to some 
trust bank account which the Court orders established. Fourth, § 
499e(c)(4)(ii) refers to “actions by the Secretary to prevent and restrain 
dissipation of the trust." This language, together with the provisions of 7 
C.F.R. § 46.46 regarding how buyers maintain statutory trusts, demonstrates 
that buyers must comply with certain bookkeeping requirements so as not to 
dissipate (and thus so as to maintain) the trust res of the statutory trust for 
the benefit of the sellers. This confirms that a statutory trust for the benefit 
of plaintiff already was created by operation of § 499e(c)(2) and (3) (with the 
trust res being the commodities, products, receivables, and proceeds in the 
hands of defendant). 

The language and operation of § 499e(c) demonstrates that a statutory 
trust in certain commodities, products, receivables, and proceeds already exists 
and that defendant holds those items in trust for plaintiff until such time as 
defendant pays plaintiff what defendant in fact owes plaintiff for the onions. 
Thus, the language and operation of § 499e(c) refutes plaintiff's contention 
that affirmative action by the Court in the nature of ordering defendant to 
establish a trust bank account is necessary at this time as a means to enforce 
plaintiff's right to payment from the statutory trust. Nevertheless, the Court 


will examine the background of § 499e(c) to determine if that background 
provides any support for plaintiff's entitlement to the relief it requests. 
Section 499e(c) is patterned after a similar trust provision contained in 
the Packers and Stockyards Act and adopted in 1976, 7 U.S.C. § 196.” See 
1984 U.S.Code Cong.& Admin.News 405, 407, 415; In re Fresh Approach, Inc., 


2 Section 196 provides: 

(a) It is hereby found that a burden on and obstruction to commerce in livestock is caused 
by financing arrangements under which packers encumber, give lenders security interest in, or 
place liens on, livestock purchased by packers in cash sales, or on inventories of or receivables 
or proceeds from meat, meat food products, or livestock products therefrom, when payment is 
not made for the livestock and that such arrangements are contrary to the public interest. This 
section is intended to remedy such burden on and obstruction to commerce in livestock and 
protect the public interest. 

(b) All livestock purchased by a packer in cash sales, and all inventories of, or receivables 
or proceeds from meat, meat food products, or livestock products derived therefrom, shall be 
held by such packer in trust for the benefit of all unpaid cash sellers of such livestock until full 
payment has been received by such unpaid sellers; Provided, That any packer whose average 
annual purchases do not exceed $500,000 will be exempt from the provisions of this section. 
Payment shall not be considered to have been made if the seller receives a payment instrument 
which is dishonored: Provided, That the unpaid seller shall lose the benefit of such trust if, in 
the event that a payment instrument has not been received, within thirty days of the final date 
for making a payment under section 228b of this title, or within fifteen business days after the 
seller has received notice that the payment instrument promptly presented for payment has 
been dishonored, the seller has not preserved his trust under this subsection. The trust shall 
be preserved by giving written notice to the packer and by filing such notice with the Secretary. 

(c) For the purpose of this section, a cash sale means a sale in which the seller does not 
we extend credit to the buyer. 

7 USC. § 196. 
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48 B.R. 926, 931 (Bankr.N.D.Tex.1985). Prior to the adoption of § 196, if 
livestock buyers went bankrupt without having paid the livestock sellers, the 
livestock sellers’ claims in bankruptcy to the livestock, and to the proceeds 
therefrom, held by the livestock buyers were subordinate to the buyers’ 
lenders’ UCC Article 9 perfected security interest in the same livestock and 
proceeds. Thus, in the bankruptcy proceeding, the buyers’ lenders would be 
secured creditors and would receive the livestock and proceeds; the livestock 
sellers would be unsecured creditors and would receive little. Mahon v. 
Stowers, 416 U.S. 100, 94 S.Ct. 1626, 40 L.Ed.2d 79 (1974), on remand to, 
Matter of Samuels & Co., Inc., 510 F.2d 139, (Sth Cir.) on rehearing 526 F. 
2d 1238 (Sth Cir.), cert. denied, 429 U.S. 834, 97 S.Ct. 98, 50 L.Ed.2d 99 
(1976); see In re Gotham Provision Co., Inc., 669 F.2d 1000 (Sth Cir.), cert. 
denied, 459 U.S. 858, 103 S.Ct. 129, 74 L.Ed.2d 111 (1982); Hedrick v. S. 
Bonacurso & Sons, Inc., 466 F.Supp. 1025, 1029-1030 (E.D.Pa.1978). In 
response to the bankruptcy of several large livestock packers (buyers) wherein 
livestock sellers who were not paid by the buyers received little from the 
bankruptcy distribution because the buyers had given UCC Article 9 perfected 
security interests to lenders, Congress enacted § 196 in order to give livestock 
sellers protection if livestock buyers went bankrupt. 1976 U.S.Code Cong. & 
Admin.News 2267, 2279; see 7 U.S.C. § 196(a); In re Gotham, 669 F.2d at 
1002-1003; Hedrick, 466 F.Supp. at 1030.’ 

The legislative history to § 499e(c) indicates that § 499e(c) was enacted 
because of the inability of perishable agricultural commodity sellers to protect 
themselves from the effects of the bankruptcy of their buyers. Section 499e(c) 
was intended to have the same operation as § 196. See 1984 U.S. Code Cong. 
& Admin.News at 407-413. In this vein, § 499e(c)(1) is instructive: the 
perceived burden on interstate commerce which the subsection was intended 
to remedy was the problem that buyers encumber the commodities by giving 
the buyers’ lenders security interests in the commodities even though the 
buyers have not yet paid the seller for the commodities. See 7 U.S.C. § 
499e(c)(1). To remedy this problem, § 499e(c) gives perishable agricultural 
commodity sellers the same protection in bankruptcy which § 196 gives 
livestock sellers. Identical to the operation of § 196, the statutory trust 
created by § 499e(c)(2) and (3) makes the commodity sellers’ interests in the 


>The specific way by which § 196 operates to give the livestock sellers protection in bankruptcy 
is as follows: Section 196 creates a statutory trust for the benefit of the livestock sellers in the 
livestock, the livestock products derived therefrom, the buyers receivables, and the proceeds 
from the sales of the livestock and of the derived products. The livestock buyers therefore 
hold the livestock and etc. in trust for the benefit of the livestock sellers until the sellers are 

id. The livestock sellers therefore continue to own the livestock and etc. even though it is 
in the possession of the livestock buyers. The livestock buyers do not own the livestock and 
etc. and thus the buyers’ lenders do not obtain UCC Article 9 perfected security interests in 
the livestock and etc. Further, because the livestock buyers do not own the livestock and etc., 
the livestock and etc. do not become part of the bankruptcy estate of the livestock buyers- 
debtors. See 11 U.S.C. § 541(a); 1978 U.S.Code cong. & Admin.News 5787, 5868 (legislative 
history to Bankruptcy Reform Act of 1978 discussing interplay of 11 U.S.C. § 541 and 7 U.S.C. 
§ 196); In re Gotham, 669 F.2d 1000 (Sth Cir.), cert. denied, 459 U.S. 858, 103 S.Ct. 129, 74 
L.Ed.2d 111 (1982); In re Fresh A ch, Inc., 48 B.R. 926, 931, and 51 B.R. 412, 419-420 
(Bankr.N.D.Tex.1985); Hedrick, Supp. at 1030. 
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commodities superior in bankruptcy to the buyer’s lenders’ UCC Article 9 
perfected security interests. See supra note 3; In re Fresh Approach, Inc., 48 
B.R. at 931, and 51 B.R. at 419-420. Thus, the primary legislative purpose 
of § 499e(c) does not lend any support to plaintiff's entitlement to the relief 
it requests. 

In addition to giving sellers protection in bankruptcy, § 499e(c)(4) provides 
sellers with a means to obtain payment out of the statutory trust res by an 
action in federal district court. The right to bring an action in federal district 
court to collect monies owed furthers the general purpose of the PACA, 
namely assuring prompt payment to sellers. Yet, the existence of the right to 
bring an action to obtain payment out of the statutory trust does not imply 
that a district court should force the buyer who has properly maintained the 
statutory trust to set up a separate trust bank account. With respect to the 
contours of the federal district court action, the legislative history to § 499e(c) 
merely states that: "Unpaid supplier-seller beneficiaries who have preserved 
their right to trust benefits may file claims in the district courts of the United 
States requesting payment from the trust funds of monies owed in connection 
with fruit and vegetable transactions." 1984 U.S.Code Cong. & Admin.News 
at 410. Thus, nothing in the legislative history provides any indication that 
Congress anticipated that district courts would order buyers to establish trust 
bank accounts as a means to enforce sellers’ right to payment from the 
statutory trust. 

The Court has not found any published opinions involving actions pursuant 
to § 196 or § 499e(c)(4) wherein the district courts ordered buyers to establish 
trust bank accounts as a means to enforce sellers’ right to payment from the 
statutory trust. In Dole Fresh Fruit Co. v. United Banana Co., Inc., 821 F.2d 
106 (2nd Cir. 1987), an action pursuant to § 499e(c)(4), the district court 
issued a TRO requiring United Banana “not to dissipate the assets of the 
statutory trust of which Dole had claimed the benefit, see 7 U.S.C. § 
499e(c)(2) (Supp. III 1985), and required the segregation of perishable 
agricultural assets subject to the trust or of the proceeds therefrom." 821 F.2d 
at 108. This TRO did not require United Banana to establish a trust bank 
account. Rather, this TRO was designed to maintain the status quo by 
preventing dissipation of the PACA trust assets. The Court notes that the 
segregation portion of the TRO is inconsistent with 7 C.F.R. § 46.46(c) which 
states that: "Trust assets are to be preserved as a nonsegregated ‘floating’ 
trust. Commingling of trust assets is contemplated.". The PACA statutory 
trust is preserved if the buyer makes the appropriate bookkeeping entries to 
identify what assets are part of the trust. 


Conclusion 

By operation of § 499e(c)(2) and (3) a statutory trust in certain res is 
created. Pursuant to § 499e(c)(4), a seller has a right to maintain an action 
to enforce payment from that statutory trust. Yet, there is nothing in the 
statute or its legislative history to indicate that a federal district court should 
require, as a means to enforce the seller’s right to payment out of the 
statutory trust, the buyer to establish a trust bank account containing the 
amount of money which the seller claims is due and owing. Rather, the 
language and the operation of the statute refute plaintiff's contention that a 
court needs to order the establishment of a trust bank account in order to 
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create a trust res for the statutory trust. In addition, the primary purpose of 
§ 499e(c) is to give sellers protection in bankruptcy. This purpose does not 
lend any support to plaintiff's entitlement to the relief it requests. For the 
foregoing reasons, the Court concludes that plaintiff has not established its 
entitlement to an order requiring defendant to establish a trust bank account 
containing $103,252.50. At best, upon a showing that defendant is dissipating 
the assets of the statutory trust and is not making the appropriate bookkeeping 
entries to identify what assets are part of the trust, plaintiff might be entitled 
to an order in the nature of a TRO or preliminary injunction requiring 
defendant "not to dissipate the assets of the statutory PACA trust of which 
[plaintiff] [] claim[s] the benefit," Dole Fresh Fruit Co. v. United Banana Co., 
Inc., 821 F.2d 106, 108 (2nd Cir.1987), and requiring defendant by appropriate 
bookkeeping entries to identify what assets are part of the statutory trust. 
Therefore, defendant’s motion to rescind is granted, this Court’s Order of 
November 17, 1987, is rescinded, and plaintiff's motion for emergency relief 
is denied. 





DISCIPLINARY DECISIONS 


In re: B. H. PRODUCE CO., a/t/a B. H. COMPANY, INC. 
PACA Docket No. 2-7486. 
Decision and Order filed November 5, 1987. 


Failure to make full payment promptly - Willful, repeated and flagrant 
violations - Failure to file answer. 


Allan Kahan, for Complainant. 


Respondent, pro se. 
Decision and Order issued by Edwin Bernstein, Administrative Law Judge. 


DECISION AND ORDER 
Preliminary Statement 

This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on April 13, 1987, by 
the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period October 1985 through October 1986, respondent purchased, 
received, and accepted, in interstate and foreign commerce, from 37 sellers, 
188 lots of fruits and vegetables, all being perishable agricultural commoditics, 
but failed to make full payment promptly of the agreed purchase prices, in the 
total amount of $439,490.73. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a Default Order, the following 


Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. 1.139). 


Findings of Fact 

1. Respondent, B.H. Produce Co., a/t/a B.H. Company, Inc., is a 
corporation, whose address is 118 Forest Parkway, Forest Park, Georgia 
30050. 

2. Pursuant to the licensing provisions of the Act, license number 701820 
was issued to respondent on June 26, 1970. This license was renewed 
annually, but terminated on June 26, 1987, pursuant to Section 4(a) of the Act 
(7 U.S.C. 499d(a)) when respondent failed to pay the required annual license 
fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period October 1985 through October 1986, respondent purchased, received, 
and accepted in interstate and foreign commerce, from 37 sellers, 188 lots of 
fruits and vegetables, all being perishable agricultural commodities, but failed 
to make full payment promptly of the agreed purchase prices, in the total 
amount of $439,490.73. 


Conclusion 


Respondent’s failure to make full payment promptly with respect to the 
188 transactions set forth in Finding of Fact No.3, above, constitutes willful, 
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repeated and flagrant violations of Section 2 of the Act (7 U.S.C. 499b), for 
which the Order below is issued. 
Order 

A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. 499b), and the facts and 
circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings 35 days after service 
hereof unless appealed to the Secretary by a party to the proceeding within 30 
days after service as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 C.F.R. 1.139 and 1.145). 

Copies hereof shall be served upon parties. 

[This Decision and Order became final December 22, 1987.-Editor.] 


In re: DOUG’S PRODUCE, INC. 
PACA Docket No. 2-7622. 
Decision and Order filed October 29, 1987. 


Failure to make full payment promptly - Willful, flagrant and repeated 
violations - Failure to file answer. 


Peter Train, for Complainant. 
Respondent, pro se. 
Decision and Order issued by Edward H. McGrail, Administrative Law Judge. 


DECISION AND ORDER 
Preliminary Statement 

This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on July 31, 1987, by the 
Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period March 1986 through August 1986, respondent purchased, 
received, and accepted, in interstate and foreign commerce, from 34 sellers, 
129 lots of fruits and vegetables, all being perishable agricultural commodities, 
but failed to make full payment promptly of the agreed purchase prices, in the 
total amount of $160,617.10. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a Default Order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. 1.139). 





Findings of Fact 

1. Respondent, Doug’s Produce, Inc., is a corporation, whose address is 
570 Brevard Road, Unit A., Western North Carolina Farmers Market, 
Asheville, North Carolina 28806. 

2. Pursuant to the licensing provisions of the Act, license number 791977 
was issued to respondent on August 30, 1979. This license was renewed 
annually, but terminated on August 30, 1986, pursuant to Section 4(a) of the 
Act (7 U.S.C. 499(a)) when respondent failed to pay the required annual 
license fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period March 1986 through August 1986, respondent purchased, received, and 
accepted in interstate and foreign commerce, from 34 sellers, 129 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices, in the total 
amount of $160,617.10. 


Conclusion 
Respondent’s failure to make full payment promptly with respect to the 
129 transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act ( U.S.C. 499b), for 
which the Order below is issued. 


Order 

A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. 499b), and the facts and 
circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Acct, this 
Decision will become final without further proceedings 35 days after service 
hereof unless appealed to the Secretary by a party to the proceeding within 30 
days after service as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 C.F.R. 1.139 and 1.145). 

Copies hereof shall be served upon parties. 

(This decision and order became final on December 24, 1987.-Editor.) 


In re: P & M PRODUCE, INC. 
PACA Docket No. 2-7648. 
Decision and Order filed November 9, 1987. 


Employment of persons responsibly connected to firm which failed to pay reparation awards 
without posting surety bond - Failure to file answer. 


Edward M. Silverstein, for Complainant. 


Respondent, pro se. 
Decision and Order issued by Edward H. McGrail, Administrative Law Judge. 





P & M PRODUCE, INC. 


DECISION AND ORDER 
Preliminary Statement 

This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on August 25, 1987, by 
the Acting Director, Fruit and Vegetable Division, Agricultural Marketing 
Services, United States Department of Agriculture. It is alleged in the 
complaint that, despite being notified that it could not continue to employ two 
individuals who had been responsibly connected with a corporation which had 
failed to satisfy several reparation awards issued against it pursuant to section 
7 of the Act (7 U.S.C. § 499g), respondent continued such employment in 
violation of section 8 of the Act (7 U.S.C. § 499h). 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a default order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. 1.139). 


Findings of Fact 

1. Respondent, P&M Produce, Inc., is a corporation, whose address is 310 
Queen Anne Club Drive, Stevensville, Maryland 21666. 

2. Pursuant to the licensing provisions of the Act, license number 800750 
was issued to respondent on March 21, 1980, was renewed annually, presently 
is in effect, and is next subject to renewal on or before March 21, 1988. 

3. Since on or about March 23, 1980, until the present, respondent’s 
officers and stockholders have been Phillip C. and Shirley E. Marsiglia. 

4. Pursuant to the licensing provisions of the Act license number 710109 
was issued to Gore and Frank, Inc., on July 23, 1971. The firm’s principals 
included Phillip Marsiglia as vice-president, treasurer, director and 25 percent 
stockholder and Shirley Marsiglia as director and 25 percent stockholder. This 
license was renewed annually, but terminated on July 23, 1986, pursuant to 
section 4(a) of the Act (7 U.S.C. § 499d(a)), when the firm failed to pay the 
required annual license fee. 

5. By order dated December 29, 1986, a reparation award was issued 
against Gore & Frank, Inc., in favor of M. Offutt Co., Inc., Dallas, Texas, in 
the amount of $657.62, plus interest. (PACA Docket No. RD-87-25). The full 
amount of this award has not been paid. Subsequently, three more reparation 
awards were issued against Gore & Frank, Inc., Rd-87-109 (February 9, 1987) 
($25,744.55, plus interest); RD-87-128 (March 2, 1987) ($8,400.00 plus 
interest); and RD-87-251 (May 13, 1987) ($4,328.75, plus interest). The full 
amounts of these awards have not been paid. 

6. Pursuant to section 8(b) of the Act (7 U.S.C. § 499h(b)), respondent 
was notified in writing by certified letter, received by it on April 20, 1987, that, 
because of the unpaid reparation awards against Gore & Frank, Inc., 
described in 5, above, it would be necessary to post a surety bond and obtain 
the approval of the Secretary to continue to employ Phillip and Shirley 
Marsiglia. 





7. Respondent has failed to post the required bond and obtain the 
approval of the Secretary for employment, yet it has continued to employ 
Phillip and Shirley Marsiglia in its business. 


Conclusion 
Respondent’s continued employment of Phillip and Shirley Marsiglia as set 
forth in Finding of Fact No. 7, above, constitutes a willful violation of section 
8 of the Act (7 U.S.C. 499h), for which the Order below is issued. 


Order 

Respondent’s license is revoked. 

This order shall take effect on the eleventh day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Acct, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This decision and order became final on December 25, 1987.-Editor.] 





REPARATION DECISIONS 


ABATTI PRODUCE, INC., vy. CHAPMAN PRODUCE CO., INC. 
PACA Docket No. R-88-22. 
Reparation Order filed December 2, 1987. 


Reparation Order issued by Donald A. Campbell, Judicial Officer. 


REPARATION ORDER 
(Summarized) 
Respondent was ordered to pay to complainant, as reparation, $877.50, 
plus 13 percent interest per annum thereon from April 1, 1987, until paid. 


ACTION PRODUCE, v. JACK R. INGE AND LAMONT M. INGE, d/b/a 
INGE PRODUCE, and/or A.G. SHORE COMPANY, INC. 

PACA Docket No. 2-7442. 

Decision and Order filed December 1, 1987. 


Evidence - invoices - Evidence - broker’s memos - Transportation - risk in f.o.b. transaction. 


Where invoices and broker’s memo show goods were sold and shipped f.o.b. to respondent, and 
there is no evidence of negligence on part of shipper, risk of failure of trucker to deliver is on 
purchaser in an f.o.b. transaction. 


Dennis Becker, Presiding Officer. 

Thomas R. Oliveri, Newport Beach, California, for Complainant. 
Respondents, Pro se. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
Preliminary Statement 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation against 
respondent Inge Produce in the amount of $2,175.75 with respect to the sale 
and shipment of 370 cartons of lettuce in interstate commerce. Alternatively, 
in the event it is found that respondent Inge Produce is not liable, 
complainant seeks recovery against respondent A.G. Shore Company, Inc. 

A copy of the report of investigation made by the Department was served 
upon the parties. In addition, respondents were served with a copy of the 
formal complaint, and filed answers thereto denying liability to complainant. 

The amount claimed in the formal complaint does not exceed $15,000.00, 
and the shortened method of procedure provided in section 47.20 of the Rules 
of Practice (7 C.F.R. § 47.20) is applicable. Pursuant to this procedure, the 
verified pleadings of the parties are considered a part of the evidence in the 
case, as is the Department’s report of investigation. In addition, the parties 
were given an opportunity to file evidence in the from of sworn statements. 
Complainant submitted an opening statement. All parties were given an 
opportunity to file a brief, and complainant did so. 
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Findings of Fact 

1. Complainant, Action Produce, is a partnership composed of Davis 
Packing Co., Pat H. Hodges, John Kai, and Rala Singh, with an address at 
P.O. Box 1712, Glendale, Arizona 85311. 

2. Respondent, Inge Produce, is a partnership composed of Jack R. Inge 
and Lamont M. Inge, with an address at P.O. Box 40145, Raleigh, North 
Carolina 27629. At the time of the transaction involved herein, respondent 
Inge Produce was licensed under the Act. 

3. Respondent, A.G. Shore Company, Inc., is a corporation with an 
address at 4539 Clover Drive, Clemmons, North Carolina 27012. At the time 
of the transaction involved herein, respondent A.G. Shore Company was 
licensed under the Act. 

4. On July 23, 1985, complainant sold to respondent Inge Produce 370 
cartoons of Actions Plus brand lettuce, 24’s at $5.00 per carton plus 70¢ per 
carton for cooling, $55.50 for brokerage, and $11.25 for a temperature 
recorder, for a total contract price of $2,175.75, f.0.b. The lettuce was shipped 
from Colorado on July 23, 1985, along with 500 other cartons of lettuce 
destined for another buyer in Raleigh, North Carolina. 

5. A.G. Shore Company of Clemmons, North Carolina, served as the 
broker in this transaction. It issued a timely broker’s memoranda of sale 
which reflected the sale of the partial truckload of lettuce to Inge Produce, 
along with the other 500 cartons to another party. 

6. Complainant arranged for the trucking for the partial load of lettuce. 
Spring Valley Trucking signed a straight bill of lading on July 23, 1985, which 
showed it accepted the lettuce for delivery to Inge’s. Complainant issued a 
timely invoice which showed the terms of the transaction. 

7. Inge Produce did not receive and accept the lettuce. It has not paid for 
any portion of it. 

8. A formal complaint was filed on August 4, 1986. An informal 
complaint was filed on March 18, 1986, which was within nine months of the 
time the cause of action herein arose. 


Conclusions 

Complainant has brought an action to recover $2,175.75 from Inge Produce 
on the grounds that it sold lettuce which was shipped in interstate commerce 
f.o.b. point of origin’. Therefore, the fact the lettuce was not received and 
accepted by Inge Produce does not absolve the respondent from liability 
according to the complainant. Alternatively, complainant brings an action 
against A.G. Shore Company, for its failure to carry out a proper brokerage 
activity. For the reasons discussed below, we need not reach the issue as to 
whether A.G. Shore Company would be liable. 

Respondent admitted in an undated letter which was received by the 
Department of Agriculture on May 14, 1986, that it buys lettuce through A.G. 
Shore Company rather than directly from a seller. It further admitted in its 
answer that it ordered lettuce through A.G. Shore Company, but did not know 
who the shipper was, and further stated that it never received the lettuce. The 


‘This case is related to Action Produce v. Ward’s Fruit & Produce , Inc. and/or A.G. Shore 
Company, Inc., PACA Docket No. 2-7479, the order customer which brought a partial truckload. 
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evidence further shows that the other buyer in Raleigh, North Carolina, did 
not receive the other 500 cartons of lettuce. Therefore, the sole question for 
resolution in this proceeding is who should be held liable for the failure of the 
trucker to deliver the lettuce. Based on the evidence available in this 
proceeding, it is our conclusion that respondent, Inge Produce, is liable. In 
an f.o.b. transaction, the receiver is normally responsible for anything adverse 
which occurs while goods are in transit. See Six L’s Packing Company, Inc. v. 
Sloan Produce, Inc., 29 Agric. Dec. 615 (1970); Caamano Brothers, Inc. v. 
S&M Produce, Inc., 43 Agric. Dec. ____ (1984). Respondent Inge Produce 
attempted to place responsibility on complainant for the fact the goods were 
not delivered by saying that it selected the trucker to deliver the goods. 
However, as complainant pointed out in its opening statement, its normal for 
it to seek out and secure trucking for purchaser. Without more, we cannot 
transfer responsibility for the fact the truck did not arrive in Raleigh, North 
Carolina, and deliver the produce to respondents Inge Produce to 
complainant. 

In view of the above, we find that Inge Produce was obligated to 
complainant in the total amount $2,175.75 with respect to the shipment 
involved in this proceeding. It has not paid complainant any of this amount. 
Inge Produce’s failure to pay complainant $2,175.75 is a violation of section 
2 of the Act for which reparation, plus interest, should be awarded. We need 
not reach any issue as to regards whether A.G. Shore Company properly 
carried out its duties as a broker, and the complaint against A.G. Shore 
Company should be dismissed. 


Order 
With thirty days from the date of this order, respondent Inge Produce 
shall pay to complainant, as reparation, $2,175.75, with interest thereon at the 
rate of 13% per annum, from September 1, 1985, until paid. 
The complaint against A.G. Shore Company is dismissed. 
Copies of this order shall be served upon the parties. 


ACTION PRODUCE, v. WARD’S FRUIT & PRODUCE, INC., and/or A.G. 
SHORE COMPANY, INC. 

PACA Docket No. 2-7479. 

Decision and Order filed December 1, 1987. 


Evidence - invoices - Evidence - broker’s memos - Transportation - risk in f.o.b. 
transportation. 


Where invoices and broker’s memos show goods were cold and shipped f.o.b. to respondent, 
and there is no evidence of negligence on part of shipper, risk of failure of trucker to deliver 
is on purchaser in on f.o.b. transportation. 


Dennis Becker, Presiding Officer. 

Thomas R. Oliveri. Newport Beach, California, Complainant. 
Respondent, Pro se. 

Decision and Order issued by Donald A Campbell, Judicial Officer. 
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DECISION AND ORDER 
Preliminary Statement 

This reparation proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely complaint was filed 
in which complainant seeks an award of reparation against respondent Ward’s 
Fruit & Produce, Inc., in the amount of $2,936.25, or in the alternative, against 
A.G. Shore Company, Inc., in connection with the sale in interstate commerce 
of lettuce. 

A copy of the report of investigation made by the Department was served 
upon the parties. In addition, respondents were served with a copy of the 
formal complaint, and filed answers thereto denying liability to complainant. 

The amount claimed in the formal complaint does not exceed $15,000.00, 
and the shortened method of procedure provided in section 47.20 of the Rules 
of Practice (7 C.F.R. § 47.20) is applicable. Pursuant to this procedure, the 
verified pleadings of the parties are considered a part of the evidence in the 
case, as is the Department’s report of investigation. In addition, the parties 
were given an opportunity to file evidence in the form of sworn statements. 
Complainant submitted an opening statement. All parties were given an 
opportunity to file a brief, and complainant did so. 


Findings of Fact 
1. Complainant, Action Produce, is a partnership composed of Davis 
Packing Co., Pat H. Hodges, John Kai, and Rala Singh, with an address at 
P.O. Box 1712, Glendale, Arizona 85311. 
2. Respondent, Ward’s Fruit & Produce, Inc., is a corporation with tan 
address at State Farmers Market, 1401 Hodges Street, Raleigh, North 
Carolina 27604. At the time of the transaction involved herein, respondent 


Ward’s was licensed under the Act. 

3. Respondent, A.G. Shore Company, Inc., is a corporation with an 
address at 4539 Clover Drive, Clemmons, North Carolina 27012. At the time 
of the transaction involved herein, respondent A.G. Shore Company was 
licensed under the Act. 

4. On July 23, 1985, complainant sold to respondent Ward’s Fruit & 
Produce 500 cartons of Action Plus brand lettuce, 24’s at $5.00 per carton plus 
70¢ per carton for cooling, 15¢ per carton for brokerage, and $11.25 for a 
temperature recorder, for a total contract price of $2,936.25, f.0.b. Respondent 
A.G. Shore Company was the broker in that transaction. The lettuce was 
shipped from Colorado to Raleigh, North Carolina, on July 23, 1985. 

5. Complainant arranged for the trucking for the partial truckload of 
lettuce. Spring Valley Trucking signed a straight bill of lading on July 23, 
1985, which showed that it accepted the lettuce for delivery to respondent 
Ward’s Produce. Respondent A.G. Shore Company issued at some point a 
confirmation of sale which reflected the terms of the transaction. 
Complainant issued an invoice on or about July 26, 1985, which showed the 
terms of the transaction. 

6. Respondent Ward’s Fruit did not receive or accept the lettuce. Rather, 
the cartons purchased for it through A.G. Shore Company, along with cartons 
of lettuce destined for another produce house located in Raleigh, North 
Carolina, were transported to Atlanta, Georgia, where they were sold. 
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7. Neither respondent has paid complainant any money with respect to 
this transaction. 

8. A formal complaint was filed on August 4, 1986. An informal 
complaint was filed in this proceeding on March 18, 1986, which was within 
nine months of the time the cause of action arose. 


Conclusions 

This involves the sale and shipment by complainant to respondent Ward’s 
Fruit & Produce of a partial truckload of lettuce”. Complainant contends that 
it sold and shipped 500 cartons of lettuce to Ward’s on a truck which it 
selected as a courtesy to the respondent. Ward’s contends that since it never 
received the produce, it cannot be held liable for it. Respondent A.G. Shore 
Company contends that it merely served as a broker, and therefore should 
not be held liable. 

This is a case in which there has been insufficient effort made on the part 
of all parties to ascertain the facts necessary for this tribunal to arrive at a 
decision. However, since it is our duty to determine the outcome of the case 
based on the facts before us, we find that complainant must prevail against 
Ward’s Fruit & Produce. The complaint must be dismissed as against A.G. 
Shore Company since there is no showing that it did anything other than act 
as a broker in this proceeding. 

The evidence available in this record shows that the broker entered into 
a contract for and on behalf of respondent Ward’s Fruit & Produce. It 
further shows that complainant sent an invoice reflecting the terms of the sale 
to respondent Ward’s Fruit & Produce, which invoice was not challenged as 
to its validity until this proceeding was at the point of answer to the complaint. 
The evidence further shows that the trucker signed a bill of lading at point of 
shipment reflecting the fact that it was to transport lettuce to respondent 
Ward’s Fruit’s & Produce. Both the broker’s memorandum of sale and the 
invoice reflected that the transaction was free on board. The law is clear in 
matters of this nature. An invoice, while not fully dispositive of the terms and 
conditions of a transaction, must be given great weight, particularly where it 
has not been timely challenged. Casey Woodwyk, Inc. v. Albanese Farms, 31 
Agric. Dec. 311, 317 (1972); George W. Haxton & Son, Inc. v. Adler Egg Co., 
19 Agric. Dec. 218, 224-225 (1960); Pemberton Produce, Inc. v. Tom Lange 
Company, Inc., 42 Agric. Dec. __(1983). In addition, brokers’ memoranda of 
sale are statements of ostensibly neutral third parties, and must be given great 
weight. See Homestead Tomato Packing Co. v. Mims Produce, Inc., 43 Agric. 
Dec. __ (1984); Kern Ridge Growers v. T. J. Power & Co., 40 Agric. Dec. 425 
(1981). Finally, in a free on board transaction, risk of abnormal transaction, 
falls on the receiver of the commodities, Six L’s Packing Company, Inc. v. 
Sloan Produce, Inc., 29 Agric. Dec. 615 (1970); Caamano Brothers, Inc. v. S. 


"This case is related to Action Produce v. Jack R. Inge and Lamont Inge d/b/a Inge Produce 
and/or A.G. Shore Company, Inc., PACA Docket No. 2-7442, the other customer which bought 
a partial truckload. 
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& M. Produce Inc., 43 Agric. Dec. __(1984). In view of these principles of 
law, we have no alternative other than to conclude that the terms of the 
transaction were as set forth in complainant’s complaint. Furthermore, lacking 
full Ward’s Fruit & Produce, despite the fact it was apparently transported 
there by the tracking firm, and with indications that the produce was 
ultimately disposed of in Atlanta, Georgia, we have no alternative other than 
to take place responsibility for the payment for the partial truckload of lettuce 
on respondent Ward’s Fruit & Produce because whatever problems with 
respect to its arrival arose appear to have arisen during transit. 

In view of the above, we find that respondent Ward’s Fruit & Produce, 
Inc., is obligated to complainant in the total amount of $2,936.25. Since it has 
not paid complainant any of this sum, its failure to do so is a violation of 
section 2 of the Act for which reparation should be awarded to complainant 
with interest. The complaint should be dismissed as to respondent A.G. Shore 
Company. 


Order 
Within 30 days from the date of this order, respondent Ward’s Fruit & 
Produce, Inc., shall pay to complainant, as reparation, $2,936.25, with interest 
thereon at the rate of 13% per annum, from September 1, 1985, until paid. 
The complaint against A.G. Shore Company, Inc., is dismissed. 
Copies of this order shall be served upon the parties. 


ADAMS BROS. PRODUCE CO., INC., v. JOHN M. HENDERSON d/b/a 
HENDERSON AAA PRODUCE SERVICE. 

PACA Docket No. 2-7658. 

Reparation Order filed December 2, 1987. 


Reparation Order issued by Donald A. Campbell, Judicial Officer. 


REPARATION ORDER 
(Summarized) 

The facts alleged in the formal complaint are hereby adopted as the 
findings of fact of this order. On the basis of these facts, we conclude that the 
actions of respondent are in violation of section 2 of the Act (7 U.S.C. 499b) 
and have resulted in damages to complainant of $26,521.45. Accordingly, 
within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $26,521.45, with interest thereon at the rate of 13 
percent per annum from February 1, 1987, until paid. 

Copies of this order shall be served upon the parties. 





A.J. SALES COMPANY v. DANA R. JOHNSON, d/b/a 
U.S. FOOD MARKETING, INC. 


AJ. SALES COMPANY, v. DANA R. JOHNSON, d/b/a U.S. FOOD 
MARKETING, INC. 

PACA Docket No. 2-7454, 

Decision and Order filed December 1, 1987. 


Evidence - unsworn pleading. 


Where respondent filed an unsworn answer, and was otherwise silent, such Answer was given 
no evidentiary value, and complainant prevailed based on its provision of acceptable evidence. 


Dennis Becker, Presiding Officer. 

Complainant, Pro se. 

Respondent, Pro se. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
Preliminary Statement 


This is a reparation proceeding under Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely complaint was field 
in which complainant seeks an award of reparation against respondent in the 
amount of $12,631.77 in connection with the shipment in interstate commerce 
of ten truckloads of produce. 

A copy of the report of investigation made by the Department was served 
upon the parties. A copy of the formal complaint was served upon 
respondent, which filed an unsworn answer thereto denying liability to 
complainant. 

The amount claimed in the formal complaint does not exceed $15,000.00, 
and the shortened method of procedure provided in section 47.20 of the Rules 
of Practice (7 C.F.R. § 47.20) is applicable. Pursuant to this procedure, the 
verified pleadings of the parties are considered a part of the evidence in the 
case, as is the Department’s report of investigation. In addition, the parties 
were given an opportunity to file evidence in the form of sworn statements. 
Complainant filed an opening statement. Although given an opportunity to 
do so, neither party filed a brief. 


Findings of Fact 

1. Complainant, A.J. Sales Company, is a corporation with a business 
address at Box 7798, Orlando, Florida 328754. 

2. Respondent, Dana R. Johnson, is an individual doing business as U.S. 
Food Marking, Inc. 28403. At the time of the transactions involved in this 
proceeding, respondent was licensed under the Act. 

3. During November and December, 1985, complainant sold produce to 
respondent in interstate commerce in ten transactions for a total price of 
$58,204.86, f.0.b. Respondent has paid $45,573.11, leaving $12,631.77 unpaid. 

4. A formal complaint was filed on August 25, 1986. An informal 
complaint was filed on: March 19, 1986, which was within nine months of the 
time the cause of action arose. 





Conclusions 

There is no dispute between the parties as to whether the transactions 
occurred or what the original prices for the produce were. Respondent’s only 
defense is that it negotiated a settlement, with an official of the Department 
of Agriculture acting a intermediary, of $4,286.10. However, this claim, 
contained in its answer, has no evidentiary value, since the answer was 
unsworn. Frank W. Prillwitz, Jr. v. Sheehan Produce, 19 Agric. Dec. 1213 
(1960). Furthermore, complainant denied in a sworn statement that it had 
agreed to such a settlement. 

In view of the above, we find that respondent owes complainant $12,631.77. 
Its failure to pay complainant this amount is a violation of section 2 of the Act 
for which reparation must be awarded to complainant with interest. 


Order 
Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, $12,631.77, with interest thereon at the rate of 
13% per annum, from January 1, 1986, until paid. 
Copies of this order shall be served on the parties. 


ALTON H. ALLEN and JOHN M. COELHO d/b/a SUNSET STRAWBERRY 
GROWERS v. SUNSPROUTS of TEXAS, INC. 

PACA Docket No. 2-7069. 

Decision and Order filed December 1, 1987. 


Acceptance by unloading - Burden of proof - Inspection 3 days later. 


Where respondent accepted strawberries by virtue of having partially unloaded them, it had 
burden to prove breach of contract. Due to delay in unloading on Friday, inspection was not 
possible until the following Monday. The condition on Monday was not so poor as to prove 
that the strawberries failed to meet good delivery standards on arrival. 


Peter Train, Presiding Officer. 
Thomas R. Oliveri, Newport Beach, California, for Complainant. 
Mark D. Wilson, Esq., Houston, Texas, for Respondent. 


Decision and Order issued by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
Preliminary Statement 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), hereinafter 
referred to as the Act. A timely complaint was filed in which complainant 
seeks a reparation award against respondent in the amount of $4,511.88, in 
connection with a sale of a load of strawberries in interstate commerce. 

A copy of the formal complaint and a copy of the Department’s report of 
investigation were served upon respondent. A copy of the report of 
investigation was served upon complainant. 

Respondent filed an answer admitting the purchase of the strawberries 
from complainant, but alleging that the strawberries were not of the quality 
and condition represented by complainant and were therefore rejected. 
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Since the amount claimed in damages does not exceed $1,000.00, the 
shortened procedure provided for in section 47.20 of the Rules of Practice (7 
C.F.R. § 47.20) applies. Pursuant to such procedure, the parties were given 
an opportunity to submit evidence in the form of verified statements. 
Complainant filed an opening statement. Respondent filed an Answering 
Statement and Affidavit which was not verified and is therefore not part of the 
evidence. For the reasons stated below, even if the statement and enclosures 
were considered to be in evidence, the decision herein would not change. 
Accordingly, respondent has not been prejudiced by exclusion of evidence due 
to its error. 


Findings of Fact 

1. Alton H. Allen and John M. Coelho, hereinafter referred to as 
complainant, are partners doing business as Sunset Strawberry Growers. 
Complainant’s post office address is 2165 West Main Street, Santa Maria, 
California 93454. 

2. Respondent, Sunsprouts of Texas, Inc., hereinafter referred to as 
respondent, is a corporation whose post office address is 7120 Brittmore Road, 
#430, Houston, Texas 77041. 

3. Both parties are, and at the time of the transaction involved herein 
were, licensed under the Act. 

4. On May 1, 1985, in the course of interstate commerce, complainant 
orally contracted to sell to respondent 2,304 trays of strawberries at $3.00 per 
flat plus cooling, Tectrol and Ryan Recorder for a total f.o.b. price of 
$8,584.10. 

5. The strawberries were shipped on May 1, 1985, and arrived at their 
destination in Houston, Texas on the morning of Friday, May 3, 1985. 

6. Upon starting to unload, commencing at approximately 1:30 p.m., 
respondent believed there to be problems with the load and contracted the 
shipper. It was unable to obtain a USDA inspection at that time of the 
afternoon, because the inspection office was closed for the day. Therefore, it 
put the berries back on the truck for refrigeration. 

7. The first available inspection time was 8:25 a.m. on Monday, May 6, 
1985. A restricted inspection of condition was made, the relevant results of 
which were as follows: 


Inspection Location: 4810 Campbell Road, Houston, Texas 
(respondent’s place of business) 


Condition of Equipment: Temperature controls running. Doors 
closed. 


Products Inspected: Strawberries, in baskets placed in flats printed 
"Sunset, 12-1 Pint Baskets, Distributed by Sunset Strawberry 
Growers, Santa Maria, CA." 

Applicant states 2304 flats 





Temperature of Product: Rear Doors: Top 39°F Bottom 36°F 


Condition: Mostly ripe and firm, fairly bright to bright. Calyxes 
fresh and green color. Serious damage by bruised, wet and leaky 
berries, generally range 7 to 38% per sample, in few none, average 
20%. No decay. 


Remarks: Inspection and certificate restricted to product and 
landing in all layers of 6 pallets nearest rear doors made accessible 
(sic) by applicant. 


8. A second unrestricted inspection was made at 10:55 a.m. that same day. 
The strawberries had been moved to applicant’s warehouse and their 
temperature ranged from 41 to 48°F. The results of the inspection for the 
complete load were: 


Condition: Mostly ripe and firm. Fairly bright. Calyxes fresh and 
green color. Serious damage by bruised, wet and leaking berries, 
in most samples range 8 to 30%, in some none, average 14%. 
Decay in most samples none, in some 8 to 9%, average 2% Gray 
Mold Rot in advanced stages. 


9. Respondent told compiainant it would not take the strawberries. 
Therefore, complainant resold the strawberries to W.W. Rodgers, Dallas, 
Texas, at a price of $3.00 per flat or $6,912.00. Complainant incurred freight 
charges of $1,900.00 from California to Houston and $850.00 transporting the 
strawberries from Houston to Dallas. Complainant also paid $89.68 for the 
two USDA inspections. 

10. The formal complaint was filed on October 7, 1985, which was within 
nine months after the cause of action herein accrued. 


Conclusions 

It is undisputed that the strawberries arrived at destination on Friday 
morning May 3, 1985 in a timely manner. Due to delays in unloading the 
strawberries, however, once a question as to their condition arose it was not 
possible to have the strawberries inspected on Friday afternoon. The 
strawberries were not inspected until Monday morning almost 72 hours after 
their arrival. The resolution of this case, therefore, involves the difficult task 
of establishing the condition of the strawberries at arrival on Friday morning. 

In a f.0.b. transaction such as herein, the complainant’s obligation as the 
seller was to place the strawberries on the truck in suitable shipping condition 
which is defined as a condition which, if the strawberries were handled under 
normal transportation service and conditions, will assure delivery without 
abnormal deterioration at the contract destination. (7 C.F.R. § 46.43(j)). The 
buyer (respondent herein) assumes all risk of damage and delay in transit not 
caused by the seller irrespective of how the shipment is billed (7 C.F.R. § 
46.43(i)). Complainant’s obligation was, therefore, to ship strawberries that 
would meet the contract specifications on Friday morning. It was under no 
obligation to ship strawberries that would meet contract specifications on 
Monday. 
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Prior to addressing the question of the condition of the strawberries, it is 
first necessary to resolve a dispute as to whether or not the contract was for 
the sale of U.S. #1 quality strawberries. Respondent asserts that the contract 
called for U.S. #1 quality strawberries. Complainant denies representing the 
strawberries to be U.S. #1. Respondent has the burden of proving a breach 
of contract and its damages as a result thereof because by partially unloading 
the strawberries, it is deemed to have accepted the goods. Theron Hooker Co. 
v. Ben Gatz Co., 30 Agric. Dec. 1109 (1971); 7 C.F.R. § 46.2(dd). Since 
respondent is the party alleging that the strawberries were sold on the basis 
of U.S. #1 grade, the burden of proof rests upon it to establish its affirmative 
allegation by a preponderance of the evidence because it accepted them. 
Theron Hooker Co. v Ben Gatz Co., supra. A review of the evidence of record 
does not show any invoice or shipping record which indicates that the 
strawberries shipped were intended to be U.S. #1. Of even greater 
significance is the fact that both inspections were of the strawberries only. 
Had the parties agreed that there were to be U.S. #1 strawberries, they would 
have been inspected for grade as well. On the evidence of record we find that 
respondent failed to meet its burden to show that the contract specified U.S. 
#1 quality strawberries. 

Respondent seeks to justify its rejection by relying on the USDA 
inspections. The second inspection of the whole load is the more accurate, 
and it shows an average of serious damage by brushing of 14% plus an 
average of serious damage by bruising of 14% plus an average of 2% decay. 
While the percentage of serious damage exceeds the tolerance allowed (7 
C.F.R. 51. 3115-51.3119), it must be remembered this is an inspection over 72 
hours after the strawberries arrived at destination. Whether the strawberries 
made good delivery is determined by the condition of the strawberries on 
arrival on Friday, May 3, 1985. The condition of the strawberries, a highly 
volatile commodity, 3 days later is not so poor as to prove that the 
strawberries did not meet the good delivery standards on Friday morning. 
The inspection report is simply inconclusive proof of condition on arrival. 
See, e.g., D.L. Piazza Co. v Stacy Distributing Co., 18 Agric. Dec. 307 (1959); 
Bruce Newlon Company, Inc. v. Richardson Produce Co., 34 Agric. Dec. 897 
(1975). While this result might seem harsh since the inspection office was 
closed over the weekend, it should be noted that the strawberries arrived in 
mid-morning on Friday, but were not begun to be unloaded until 1:30 p.m. 
It was respondent’s delay in unloading which resulted in the request for 
inspection being made after the close of business on Friday. 

Additionally, it should be noted that the first inspection which was 
restricted to the 6 pallets of strawberries at the rear of the truck revealed 
more serious damage by brushing (20%) than did the second inspection of all 
the strawberries (14%). This would indicate that the strawberries at the rear 
of the truck were in poorer condition than those loaded in the nose of the 
truck. There was no evidence or allegation of improper loading by this 
shipper. Therefore, it is impossible that the disparate condition was caused 
by a rough ride in transit which respondent’s responsibility in a f.o.b. 
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transaction. We conclude, therefore, that respondent has failed to prove by 
the preponderance of the evidence that complainant breached the contract. 

Thus, respondent is liable for the contract price plus complainant’s 
incidental damages. The f.o.b. contract price was $8,584.10. To this sum 
should be added the freight changes of $1,950.00, for a total delivered value 
at contract destination of $10,048.10. H. H. Mulhardt Packing Co. v. First 
National Stores, Inc., 34 Agric. Dec. 1133 (1975). Complainant resold the 
strawberries for $6,912.00. There has been no assertion that the resale was 
not done in a commercially reasonable manner and we find that the resale 
was proper. Subtracting this figure from the contract value of $10,848.10 
leaves a difference of $3,572.10. Complainant is also entitled to recover the 
additional freight charge of the $850.00 and the $89.68 in inspection fees for 
inspections requested by respondent but for which it paid. Complainant’s 
total damages are therefore $4,511.78. The failure of respondent to pay this 
amount to complainant is a violation of section 2 of section 2 of the Act. 
Reparation should be awarded to complainant in the amount of $4,511.78, 
with interest. 


Order 
Within 30 days from the date of this order, respondent shall pay the 
complainant, as reparation, $4,511.78, with interest thereon at the rate of 13 
percent per annum from June 1, 1985, until paid. 
Copies hereof shall be served upon the parties. 


CAL/MEX DISTRIBUTORS, INC., v. TOM LANGE COMPANY, INC. 
PACA Docket No. 2-6979. 
Order filed December 3, 1987. 


Order issued by Donald A. Campbell, Judicial Officer. 


ORDER GRANTING REOPENING 
(Summarized) 

The order previously issued in this case was stayed August 28, 1987, and 
respondent was granted an extension of time in which to file a petition to 
rehear, reargue, and reconsider such order. On September 10, 1987, 
respondent filed a petition for rehearing, reconsideration and/or reopening. 
Complainant filed a response opposing the granting of that petition. 

The presiding officer previously denied respondent’s motion to have this 
matter heard by oral hearing because the record did not support respondent’s 
contention that the amount in controversy exceeded $15.000.00. The record 
reflects that the total amount involved did not become clear until after the 
July 27, 1987, decision was issued. 

On the basis of the record before us now, we must grant respondent’s 
request for an oral hearing. Our order makes it clear that the amount in 
dispute is at least $19,393.40. 

Accordingly, our order of July 27, 1987, is vacated, and this matter is 
remanded to the presiding officer for oral hearing. 
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CAL-SHRED, INC., d/b/a STRAWBERRY CITY SALES v. GEORGE R. 
PAYTON, d/b/a PAYTON PRODUCE. 

PACA Docket No. 2-7067. 

Order filed December 9, 1987. 


rder issu Donal ‘ampbell, Judicial icer. 


ORDER GRANTING RECONSIDERATION AND 
AMENDING PRIOR ORDER 
(Summarized) 

The order previously issued in this matter was stayed on August 13, 1987, 
granting respondent time to file a petition for reconsideration which was filed 
on August 24, 1987. 

It is found that our decision and order of July 13, 1987, insofar as it found 
a protection agreement to have existed between the parties, and there to have 
been no basis for the setting aside of the protection agreement, is correct. 

Complainant also asserts in its petition for reconsideration that we erred 
in not dealing with respondent’s mishandling of the strawberries after they 
came into respondent’s possession. Complainant asserts that the temperatures 
shown by the two federal inspection reports demonstrate that respondent 
failed to maintain the strawberries at a proper temperature after they arrived 
at destination. The record has been reexamined in regard to this issue and it 
is found that complainant is correct. 

The parties had entered into a protection agreement under which 
complainant would receive the full purchase price only if there were no losses. 
The protection agreement created a fiduciary relationship between respondent 
and complainant and it is found that respondent breached the fiduciary 
relationship by improper storage of the strawberries. Complainant is entitled 
to damages flowing from this breach. 

A closer examination of the record in this proceeding reveals that the 
statement that respondent resold 198 flats of strawberries for total gross 
proceeds of $1,144.00 is incorrect. The documentation submitted by 
respondent, consisting of all of its actual sales invoices, shows that a total of 
206 flats of strawberries were sold for gross proceeds of $1,178.00. 

Respondent was ordered to pay to complainant, within 30 days from the 
date of this order, as reparation, $1,884.00, with interest thereon of 13% per 
annum from June 1, 1985, until paid. 
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CAROLINA PACKERS v. PONTO BROS. & OBRIST, INC. 
PACA Docket No. R-88-30. 
Reparation Order filed December 2, 1987. 


Reparation Order issued by Donald A. Campbell, Judicial Officer. 


REPARATION ORDER 
(Summarized) 

In its answer to the complaint, respondent admitted the material 
allegations of the complaint, including the indebtedness claimed by 
complainant. 

Accordingly, respondent was ordered to pay complainant, as reparation, 
$8,740.00, plus 13 percent interest thereon per annum from August 1, 1986, 
until paid. 


BRUCE CHURCH, INC. v. LUNA CO., INC., d/b/a BAKERSFIELD 
PRODUCE & DISTRIBUTING CO. 

PACA Docket No. 2-7059. 

Decision upon Reconsideration filed December 2, 1987. 


Decision upon Reconsideration issued by Donald A. Campbell, Judicial Officer. 


DECISION UPON RECONSIDERATION 
On October 13, 1987, respondent filed a petition to rehear, reargue and 
reconsider the Decision issued in the above-captioned proceeding dated 


September 2, 1987, which awarded reparation to complainant in the amount 
of $3,189.52 plus interest. Respondent’s petition and the arguments therein 
have been carefully reconsidered, but for the reasons set forth below, the 
order of September 2, 1987, is supported by the evidence and the applicable 
law and is therefore reinstated. 

Respondent’s basic position is that since the strawberries that were n the 
truck with the lettuce in question apparently arrived in good condition, the 
lettuce must not have been placed on board in suitable shipping condition. 
Since complainant did not challenge respondent’s assertion that the 
strawberries arrived in suitable condition, it will be assumed that in fact the 
strawberries were in good condition. The fact remains, however, that 
respondent accepted the goods when it unloaded the lettuce. 7 C.F.R. § 
46.2(dd); Thereon Hooker Co., v. Ben Gatz Co., 30 Agric. Dec. 1109 (1971). 
Therefore, it has the burden of proving a breach of contract and the damages 
resulting therefrom. The Garin Company v. Gelman Commission Co., 32 
Agric. Dec. 223 (1973). In an admittedly close case, respondent has failed to 
meet that burden. 

Respondent asserts in its petition for reconsideration that the Decision and 
Order dated September 2, 1987, erroneously found that the complainant met 
its burden of showing that the lettuce was put on board in suitable shipping 
condition. The Decision and Order herein noted that the lettuce was loaded 
at the proper temperature (Decision, p. 4). Respondent, however, alleges that 
the bill of lading signed by the truck driver, respondent’s agent, was a 


1856 





REVIS DAVIS & SONNY DAVIS v. JOHN EDWARD LEWIS, 
d/b/a JOHN LEWIS PRODUCE AND/OR BRUCE HUNT 


preprinted form with the loading temperature of between 33-36 ° preprinted 
and is not an accurate reflection of the temperature at the time of loading. 
Whether or not the temperature of the lettuce on the bills of lading was 
preprinted is of little consequence because the driver as respondent’s agent 
has a duty to confirm those temperatures for signing. 

Similarly, respondent now seeks to bolster its claim that excessive 
temperature of the lettuce at destination was complainant’s responsibility by 
asserting that the temperature recording device showing the proper 
refrigeration in transit was calibrated and shown to be accurate. However, the 
decision of September 2, 1987, did not find that the device was inaccurate but 
merely pointed out that there was no showing of accuracy. There is no 
explanation in the record of the excessive temperature and the risk is on the 
buyer in a FOB transaction once the goods were put on board in suitable 
condition. As noted in the initial Decision, respondent’s explanation that the 
decaying lettuce caused its own heat is not persuasive. Respondent here 
assumed the risk and it must bear the loss. 

There is further basis beyond that in the initial Decision for finding against 
the respondent herein. The inspection herein was of 216 cartons of lettuce 
out of 504. There is no evidence as to the condition of the remaining cartons. 
Less than 43 percent of the total was inspected. In the absence of any proof 
that the portion inspected was representative of the whole load, respondent 
has failed to meet its burden to show a breach of contract. Saikhon v. Russel- 
Ward Co., 34 Agric. Dec. 1940 (1975); Royal Packing Co. v. Nathan Warren & 


Sons, 30 Agric. Dec. 944 (1971). 

Accordingly, respondent’s petition for reconsideration is hereby dismissed 
without prior service upon complainant. The order of September 2, 1987, is 
reinstated except that the reparation award therein shall be paid within 30 
days of the date of this order. 

Copies of this order shall be served upon the parties. 


REVIS DAVIS & SONNY DAVIS, v. JOHN EDWARD LEWIS PRODUCE 
and/or BRUCE HUNT. 

PACA Docket No. 2-6959. 

Decision and Order filed December 9, 1987. 


Complaint - Failure to start course of action - Damages - Seller’s - Jurisdiction - Timely 
informal complaint - Statute of Frauds - Inapplicable -Complaint - Lack of specificity. 


Complaint relative to the sale of 9,843 cartons of tomatoes was held to state no cause of action 
due to lack of specificity in alleging purchase price and amount already paid by respondent. 
Relative to the sale of an additional 3,742 cartons of tomatoes as to which complainant alleged 
that no payment had been made seller’s damages were computed on the basis of values shown 
by Market News Service reports less estimated transportation costs and resale expenses. A 
letter from complainant’s attorney was held to constitute a timely informal complaint, and the 
Uniform Commercial Code’s statute of frauds was held to be inapplicable to the transactions. 





George S. Whitten, Presiding Officer. 

Donald T. Robinson, Esq., Pelham, Georgia, for Complainant. 
Lynn C. Brownley, Montros, VA. for Respondent. 

A. Cruikshanks IV, Clinton, SC, for Respondent. 


Decision and Order issued by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
Preliminary Statement 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation against 
respondents in the amount of $28,400.00 in connection with the shipment in 
interstate commerce of tomatoes. 

A copy of the report of investigation made by the Department was served 
upon the parties. A copy of the formal complaint was served upon 
respondents, which filed answer thereto denying liability to complainant. 

Although the amount claimed in the formal complaint exceeds $15,000.00, 
the parties waived oral hearing, and the shortened method of procedure 
provided in section 47.20 of the Rules of Practice (7 C.F.R. § 47.20) is 
applicable. Pursuant to this procedure, the verified pleadings of the parties 
are considered a part of the evidence in the case, as is the Department’s 
report of investigation. In addition, the parties were given an opportunity to 
file evidence in the form of sworn statements. Complainant filed an opening 
statement, respondent Bruce Hunt filed an answering statement, and 
complainant filed a statement in reply. None of the parties filed a brief. 


Findings of Fact 

1. ‘Complainants, Revis Davis and Sonny Davis, are individuals whose 
address is Route 1, Meigs, Georgia. 

2. Respondent, John Edward Lewis, is an individual doing business as 
John Lewis Produce, whose address is Route 2, Box 832, Montross, Virginia. 
At the time of the transactions involved herein this respondent was not 
licensed under the Act, but was operating subject to license. 

3. Respondent, Bruce Hunt, is an individual whose address is Route 1, 
Clinton, South Carolina. At the time of the transactions involved herein this 
respondent was not licensed under the Act, but was operating subject to 
license. 

4. On or about June, 1984, complainants sold to respondents one 
truckload containing 1296 cartons of no-grade tomatoes. On the same day, 
such tomatoes were shipped from loading point in Meigs, Georgia, to 
respondent John Edward Lewis in Montross, Virginia. The tomatoes were 
accepted by respondents on arrival in Montross, Virginia, and respondents 
have not paid complainants for such tomatoes. 

5. On or about July 1, 1984, complainants sold to respondents 1008 boxes 
of no-grade tomatoes were shipped from loading point in Georgia on July 1, 
1984, to respondents on arrival in Montross, Virginia, and respondents. have 
not paid complainants for such tomatoes. 

6. On or about July 5, 1984, complainants sold to respondents 1438 
cartons of no-grade tomatoes. The tomatoes. The tomatoes were shipped 
from loading point in Georgia on July 5, 1884, to respondents in Montross, 
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Virginia. Such tomatoes were accepted by respondents upon arrival in 
Montross, Virginia, and respondents have not paid complainants for such 
tomatoes. 

7. An informal complaint was filed on September 4, 1984, which was 
within nine months after the causes of action herein accrued. 


Conclusions 

The formal complaint alleges "that during the growing seasons of Spring, 
Summer, and Fall, 1984, from June 28, 1984, until July 5, 1984, the 
Complainants shipped approximately 3,742 boxes of tomatoes, Nos. 1 and 2, 
to the Respondents at a price of $6.00 - $7.00 per box, respectively." The 
complaint goes on to allege, in relevant part, "that upon arrival of said 
commodities at the destination, the Respondents accepted commodities in 
accordance with said contract of sale, but has since failed and neglected and 
refused to pay the Complainants the agreed purchase price thereof on 
Invoices 605, 606, 607, 614, 615, and 624, no moneys has been pais to the 
Complaints (Exhibits H, I, and J).". Complainants allege that the sum of $28, 
400.00 is due by respondents to complaints. Exhibits A through G, referred 
to by complainant, cover 9, 843 cartons of tomatoes shipped between June 17, 
and June 28, 1984. Some of the tomatoes are referenced as No. 1, some as 
No. 2, some as No. 3, and some are not given a grade designation. The 
remaining three invoices consist of a total 3,742 boxes of tomatoes shipped on 
June 30, July 1, and July 5, 1984. The invoices make no reference to any 
grade designation in regard to these tomatoes. None of the invoices make 
references to any price in regard to any of the tomatoes. 

In regard to the 9,843 cartons of tomatoes covered by complainant’s 
Exhibits A through G. there is absolutely nothing anywhere in the record in 
this proceeding to show what balance complainant claims is due. If the 
tomatoes had consisted only of No. 1 and No. 2 tomatoes, we could compute 
on the basis of the oral contract alleged by complainant the total originally 
die on such invoices. However, as before stated, the shipments contained 
tomatoes which were not No. 1 or No. 2 grade. A more serious defect in the 
complaint, however, is that complainant nowhere states how much has already 
been paid by respondent on these tomatoes. We conclude that complainant 
fails to state a cause of action relative to the first six invoices covered by 
Exhibits A through G. 

In regard to the last three invoices, Nos. 621, 623, and 624, complainant 
alleges that no amounts have been paid by respondents. However, as before 
stated, the invoices do not show what grade of tomatoes, if any, were covered 
by these invoices. The oral contract between complainants and respondents 
specified a price only as to No. 1 and No. 2 grade tomatoes. Accordingly, we 
are left without any allegation as to the contract value of these tomatoes. 
Respondent, John Edward Lewis, through his attorney, admitted receipt of 
these tomatoes but alleged that due to quality problems, such tomatoes did 
not realize any amount in excess of expenses. The record contains no 
statement whatsoever, either sworn or unsworn, by respondent John Edward 
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Lewis. There is, thus, no evidence in the record that the tomatoes received 
by this respondent were of poor quality. However, neither is there any 
credible evidence that such tomatoes were No. 1 or No. 2 tomatoes. We 
conclude that such respondent received merchantable quality, no-grade 
tomatoes in the amount of a total of 3,742 cartons approximately two days 
after shipment of each of the three loads. Accordingly, damages will be 
computed on the basis of Market News Service quotations for the Baltimore- 
Washington, D.C. market on the applicable dates. There is no size 
designated for any of the tomatoes and we will therefore use the quotation for 
the size which corresponds to the lowest price given in the market reports. 
Since complainant had the burden of establishing the contract value of the 
tomatoes and has not done so, complainant will only be awarded the 
reasonable value of the tomatoes as shown by Market Nes Service reports less 
expenses of transportation and resale liberally estimated so as to favor 
respondents. Market News Service reports for Jessup, Maryland, show size 
6/7 light red to red tomatoes in 25 lb. cartons from North Carolina and 
Georgia at $6.50 on July 2, 1984, size 6/7 pink to light red tomatoes in 25 lb. 
cartons from South Carolina at $6.00 to $6.50 on July 3, 1984, and ordinary 
quality farmpack 25 Ib. cartons of tomatoes, turning and pink at $2.00 to $4.00 
on July 9, 1984. We estimate transportation costs at $1.10 per carton and 
expenses applicable to the resale at 15% of gross. Applying these figures, the 
June 30 shipment had a reasonable value of $5,734.40; the July 1 shipment had 
a reasonable value of $4,242.20; and the July 5 shipment had a reasonable 
value of $2,085.10. Respondents’ failure to pay complainants the total sum of 
$12,061.70 is a violation of section 2 of the Act for which reparation should be 
awarded from respondents to complainants. 

Respondent Bruce Hunt maintained that the subject tomato transactions 
all involved a partnership arrangement between complainants and respondents 
and a Tommy Duren, who brought complainants and respondents into contact 
with each other. However, we find that the evidence of record does not 
support Mr. Hunt’s position, but rather shows a sale by complainants to 
respondents. It is clear that Bruce Hunt and John Edward Lewis were to 
share equally in the profits which would result from the resale of the 
tomatoes, and that the complainants were to be paid a price for such 
tomatoes. 

Both respondents have contended that no timely complaint was filed in this 
proceeding and that as a consequence, the Secretary does not have jurisdiction 
to hear the matter. However, an informal complaint was filed by 
complainants’ attorney on September 4, 1984, in the form of a letter 
referencing a prior letter to the Department from Tommy Duren lodging a 
complaint against both respondents. We have examined the letter by 
complainants’ attorney and have concluded that such letter is sufficient as an 
informal complaint against respondents. See, I. Meltzer & Son v. J. Learner 
& Son, 21 Agric. Dec. 685 (1962); and Hansen v. Frank Kenworthy Co., 12 
Agric. Dec. 1223 (1953). 

Respondents also alleged that the oral contract between the parties is 
unenforceable as a contract for the sale of goods by reason of section 2-201 
of the Uniform Commercial Code. However, the referenced section of the 
Uniform Commercial Code is usually held to render a contract unenforceable 
rather than void at the beginning, and consequently is deemed to be 
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inapplicable to reparation proceedings. See, Nathan’s Famous v. N. Merberg 
& Son, 36 Agric. Dec. 243 (1977). 

Both respondents included as a part of their answer motions to require 
complainants to set forth a more definite and certain statement of the true 
nature of their complaint. These motions were served upon complainants 
when complainants received the answers. Complainants had every opportunity 
to respond to such motions by clarifying the complaint, but failed to do so. 
Complainant has already been severely penalized in this proceeding for such 
failure. 


ORDER 
Within thirty days from the date of this order, respondents shall pay to 
complainants, jointly and severally, the sum of $12,061.70, with interest 
thereon at the rate of 13% per annum from August 1, 1984, until paid. 
Copies of this order shall be served upon the parties. 


FRANKLIN PRODUCE, INC., v. VAL-PRO, INC. 
PACA Docket No. 2-6794. 
Decision and Order filed December 8, 1987. 


Evidence - Use of affidavits - Damages - Average Sales Price - Inspections - Requirement for 
dumping. 


Where respondent received okra on consignment, and gave both of it to charity, it was held 
liable because affidavits made at a later time by its customers were not sufficient to show 
condition of okra during earlier period. Damages were awarded on basis of average sales price 
of the okra which was sold. 


Dennis Becker, Presiding Officer. 
Complainant, Pro se. 
Respondent, Pro se. 


Decision and Order issued by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
Preliminary Statement 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed which complainant seeks an award of reparation against 
respondent in the amount of $1,913.55 in connection with the shipment in 
interstate commerce of 200 half bushels of small fancy okra. 

A copy of the report of investigation made by the Department was served 
upon the parties. A copy of the formal complaint was served upon 
respondent, which filed an answer thereto denying liability to complainant. 

The amount claimed in the formal complaint does not exceed $15,000.00, 
and the shortened method of procedure provided in section 47.20 of the Rules 
of Practice (7 C.F.R. § 47.20) is applicable. Pursuant to this procedure, the 
verified pleadings of the parties are considered a part of the evidence in the 
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case, as is the Department’s report of investigation. In addition, the parties 
were given an opportunity to file evidence in the form of sworn statements. 
Respondent filed an answering statement. Neither party filed a brief. 


Findings of Fact 

1. Complainant, Franklin Produce, Inc., is a corporation with an address 
at P.O. Box 4082, McAllen, Texas 78502-4082. 

2. Respondent, Val-Pro, Inc., is a corporation with an address at 950-70 
San Julian Street, Los Angeles, California 90015. At the time of the 
transaction alleged herein, respondent was licensed under the Act. 

3. On or about January 7, 1984, complainant consigned to respondent for 
sale 200 half bushels of small fancy okra labeled LA Joya Lake Brand, 
Produce of Mexico. The okra was shipped from Texas to California on 
January 7, 1984, and was received by respondent on January 10, 1984. 

4. Between January 10, 1984, respondent sold to various customers for 
various prices 39 half bushels of okra, fetching $409.00 on sale. On January 
20, 1984, respondent gave the remaining 161 half bushels to charity. 
Respondent paid complainant $350.00 of the $409.00 fetched. 

5. A formal complaint was filed by complainant on January 15, 1985. An 
informal complaint was filed on March 29, 1984, which was within nine 
months of the time cause of action herein arose. 


Conclusions 

The dispute in this proceeding centers around whether respondent properly 
accounted for 161 half bushel of okra which it had received on consignment 
for the account of complainant. Complainant sent to respondent 200 half 
bushels of LoJoya Lake Brand, produce of Mexico, okra, for respondent to 
sell for complainant’s account. The evidence in this proceeding shows that 
respondent did sell net after returns of 39 half bushels of the okra at varying 
prices which fetched a gross price of $409.00, and net after commission of 
$350.00, which amount was paid to complainant. Respondent also provided 
a document dated January 20, which showed that it had donated to “Bread for 
the Hungry” 161 half bushels of okra. However, that document does not 
reflect that the okra was LoJoya Lake Brand, product of Mexico. Therefore, 
complainant contends that respondent did not properly account for the 200 
half bushels of okra. Based on the evidence available in this proceeding, 
which is limited, we find that respondent did, indeed, account properly for all 
200 half bushels. 

The account sales for the 39 half bushels which respondent claims to have 
sold was not seriously contested by complainant. Furthermore, respondent 
provided statements from four of the purchasers of okra with respect to the 
fact that the remainder of the okra appeared to them to be in very poor 
condition at the time of their individual purchases. The statement by Fred 
Stassart, of King Produce, was made with respect to purchases he made on 
January 17, 1984. He stated "After inspecting an entire lot of LaJoya Brand 
okra, all that Valley had on hand at the time, I declined to buy at the asking 
price of from $10.00 to $12.00 period. To ease my demand for okra, I offered 
to buy two cartons at $3.00 each, since the appearance and condition was so 
poor. I had no market for any more of the lot, which, in my estimation was 
unsalable in the Los Angeles market due to the poor condition of the poor 
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condition of the lot." Darrell Smothers of Ervine Ranch markets stated with 
respect to his inspection of the okra during the period January 10 through 18, 
1984, that My inspection of the okra at Valley determined that the condition 
was so poor that it was totally unsuitable for my needs." George Matobe of 
Fedco Fresh Co. stated with respect t his inspection of the okra on January 
12, 1984, that "The okra appeared good at the time of purchase, however, 
when it was received at store level, discoloration immediately started to appear 
... the okra appeared old with very little shelf life, although the salesman at 
Valley Fruit & Produce Co. assured me that the shipment had been received 
only two days previously." Steve Garbutt of Jack’s Wholesale, stated that "On 
January 17, 1984, I was need of okra to fill my orders. I examine an entire lot 
of LaJoya Brand okra at Valley Fruit & Produce Co. which was on sale at 
between $10.00 to $12.00 per carton. After nothing the poor condition of the 
okra, I purchased two cartons at $2.00 each. The balance of the lot was 
unsalable in the Los Angeles market and was of no use to me." Three of the 
four above-named buyers had sales tickets of Valley Fresh attached to the 
affidavits of the affiant involved. 

Complainant made no attempt to rebut the affidavits of the individuals. 
Therefore, we find that respondent carried its burden of proof that the okra 
was in very poor condition during the period immediately after it was received 
from complainant, with the exception of the 39 cartons which were sold at 
various prices. While the receipt from Bread for the Hungry does not 
specifically state that the okra it received from respondent was LaJoya Lake 
Brand, okra is not a commodity which is normally sold in very large quantities. 
Given the fact that the number of cartons stated in the receipt exactly reflects 
the number of cartons which were sold by respondent, we find that respondent 
has carried its burden of proof that it gave the remaining 161 half bushels 
away because it was not able to sell them in the Los Angeles market. 

There remains for resolution the question as to whether respondent’s 
disposition of the 161 half bushels was appropriate under the circumstances. 
Normally, it is a requirement that there be provided a federal inspection of 
such goods and a dump certificate in order for a party to be absolved of 
liability for failure to handle the goods as required. 7 C.F.R. § 46.22 provides 
with respect to accounting for dumped produce as follows: 


A clear and complete record shall be maintained showing justification 
for dumping of produce received on joint account, on consignment, or 
handled for or on behalf of another person if any portion of such 
produce regardless of percentage cannot be sold due to poor condition 
or is lost through resorting or reconditioning. In addition to the 
foregoing, if 5% or more of a shipment is dumped, an official 
certificate, or other adequate evidence, shall be obtained to prove the 
produce was actually without commercial value, unless there is a 
specific agreement to the contrary between the parties. The original 
certificate or other adequate evidence justifying dumping shall be 
forwarded to the consignor or joint account partner with the accounting 
and a copy shall be retained by the receiver. (emphasis added) 





Based upon the clear regulatory language quoted above, we have no choice 
other than to conclude that respondent failed to prove that the 161 cartons of 
okra did not have commercial value. Respondent should have secured a 
federal inspection. Los Angeles is a major produce area and federal 
inspections are readily available for such purposes. Furthermore, respondent 
was obligated to provide other adequate evidence justifying dumping or 
otherwise disposing of the produce in the way in which it did along with its 
account of sales. It failed to do so since the affidavits of customers several 
months after the goods were received may have been more a reflection of a 
desire to help a local business than based on actual memory, and in any event, 
were not so clear and precise as to warrant the conclusion there was no value 
to the merchandise. Having failed to provide the necessary documentation 
with respect to the merchantability of the okra, respondent cannot now escape 
from liability for failing to handle it in businesslike manner. 

However, we can find, based upon the subsequent affidavits of four of 
respondent’s customers, that okra was not in very good condition during the 
period January 10, 1984, through January 20, 1984. Our determination of 
damages is based on the average sale price for the 39 half bushels of okra 
which were sold by respondent during that period. Those 39 cartons fetched 
$409.00, or an average of $10.49 per carton. Therefore, we find that applying 
the $10.49 average sale price to all 200 cartons will result in returns of 
$2,098.00 which should have been received by respondent had it carried out 
its duties as a consignee. Fifteen percent is an appropriate commission for 
respondent’s services. That amounts to $315.00. Based upon this analysis, we 
find that respondent owed a total of $1,783.00 to complainant for all 200 half 
bushels of okra, less the $350.00 which it has already paid, or $1,433.00. 
Respondent’s failure to pay complainant such amount is a violation of section 


2 of the Act for which reparation should be awarded, with interest. 


Order 
Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, $1,433.00, with interest thereon at the rate of 13% 
per annum, from March 1, 1984, until paid. 
Copies of this order shall be served upon the parties. 


E.S. HARPER COMPANY, INC., v. MAGIC VALLEY GROWERS, LTD. 
PACA Docket No. 2-7157. 
Decision and Order filed December 1, 1987. 


Purchase after inspection - Counterclaim - Complainant not licensed or subject to license. 


It was found that respondent had purchased onions after inspection and that consequently no 
implied warranty as to quality or condition applied. Respondent was found liable for the 
purchase price less an amount already paid. Although complainant was not licensed or subject 
to license under the Act, and no positive award of reparation could be made in respondent’s 
favor on the counterclaim which arose out of the same transactions as those covered by the 
complaint, the amount due respondent under the counterclaim was set off against the amount 
due complainant from respondent. 





E.S. HARPER COMPANY, INC. v. MAGIC VALLEY GROWERS, LTD. 


George S. Whitten, Presiding Officer. 
Complainant, Pro se. 
Harry De Haan, Esq., Twin Falls, Idaho, Respondent. 


Decision and Order issued by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
Preliminary Statement 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation against 
respondent in the amount of $7,179.23 in connection with the shipment in 
interstate commerce of two truckloads of onions. 

A copy the report of investigation made by the Department was served 
upon the parties. A copy of the formal complaint was served upon 
respondent, which filed an answer thereto denying liability to complainant and 
asserting a counterclaim for bags and other charges in connection with the 
onion transactions amounting to a total of $1,912.00. Complainant filed a reply 
to the counterclaim denying any liability thereunder. 

The amount claimed in neither the formal complaint nor the counterclaim 
exceeds $15,000.00, and the shortened method of procedure provided in 
section 47.20 of the Rules of Practice (7 C.F.R § 47.20) is applicable. 
Pursuant to this procedure, the verified pleadings of the parties are considered 
a part of the evidence in the case, as is the Department’s report of 
investigation. In addition, the parties were given an opportunity to file 
evidence in the form of sworn statements. Complainant filed an opening 
statement, respondent filed an answering statement, and complainant filed a 
filed a statement in reply. Neither party filed a brief. 


Findings of Fact 

1. Complainant, E.S. Harper Company, Inc., is a corporation whose 
address ic Route 3, P.O. Box 3222, Jerome, Idaho. At the time of the 
transactions involved herein, complainant was a producer acting in respect to 
sales of a commodity of his own raising, and was not licensed under the Act. 

2. Respondent, Magic Valley Growers, Ltd., is a corporation whose 
address is P.O. Box 850, Wendell, Idaho. At the time of the transaction 
involved herein, respondent was licensed under the Act. 

3. On or about November 26, 1984, complainant sold to respondent one 
truckload of onions consisting of 850 50 pound sacks of U.S. No. 1 Jumbo 
Yellow onions at $6.00 per sack. The onions were inspected by respondent 
prior to purchase. Respondent shipped the onions to its customer in Buffalo, 
New York. 

4. On or about January 8, 1985, complainant sold to respondent one 
partial truckload of onions consisting of 308 50 pound sacks of U.S. No. 2 
Jumbo Yellow onions at $3.00 per sack; and 186 50 pound sacks of U.S. © 
No. 1 Medium Yellow at $3.00 per sack; and 30 50 pound sacks of U.S. No. 
1 Jumbo Yellow onions at $5.50 per sack; or a total of $1,647.00. Respondent 
inspected the onions prior to purchase, and shipped the onions to its customer 
in Walnut, California. 
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5. Respondent furnished complainant with sacks having a total value of 
$1,220.10, cardboard liners having a total value of $200.00, and rented a 
forklift to complainant for $180.00. All of these items were used in connection 
with the shipment of the onions. 

6. An informal complaint was on May 10, 1985, which was within nine 
months from the time the causes of action herein accrued. 


Conclusions 

Complainant and respondent argued a number of issues in regard to the 
subject onions which are not relevant for the purposes of reaching a decision 
in this case. Federal inspections were submitted showing the onions met 
applicable grade standards at time of shipment and federal inspections were 
also submitted showing that portions of the onions were in poor condition at 
various times after arrival. However, the evidence clearly establishes that 
these onions were purchased after inspection by respondent’s president. This 
fact was alleged many times throughout the proceeding by complainant and 
never denied by respondent. It is evident that the inspection was a personal 
inspection of the specific onions involved in this case and not of the general 
run of onions. L.T. Malone Co. v. Al Kaiser & Bros., 18 Agric. Dec. 1214 
(1959). Consequently, no implied warranty as to quality or condition applies 
to these onions. See North American Procedure Distributors, Inc. v. Eddie 
Arakelian, 41 Agric. Dec. 759 (1982). 

Since respondent accepted the onions, and has not proven any breach on 
the part of complainant, it became liable to complainant for the full purchase 
price thereof less any amounts already paid. The record shows that 
complainant has already been paid a total of $820.25 by respondent for the 
two loads of onions. The total of the original purchase price of these onions 
was $6,747.00. This leaves a balance due of $5,926.75. 

The record establishes that respondent is due on its counterclaim a total 
of $1,600.10 from complainant. Although complainant is not subject to license 
under the Act, and we are thus precluded from making a positive award 
against complainant in respondent’s favor, the $1,600.10 may be deducted 
from the amounts otherwise due to complainant from respondent. We find, 
therefore, that the net amount due to complainant is $4,326.65. Respondent’s 
failure to pay complainant this amount is a violation of section 2 of the Act 
for which reparation should be awarded to complainant with the interest. 


Order 
Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, $4,326.65, with interest thereon at the rate of 13% 
per annum, from February 1, 1985, until paid. 
Copies of this order shall be served upon the parties. 





MAX HERBOLD, INC. v. SOUTHERN FRUIT & VEGETABLE, INC. 


MAX HERBOLD, INC., v. SOUTHERN FRUIT & VEGETABLE, INC. 
PACA Docket No. 2-7289. 
Decision and Order filed December 8, 1987. 


Acceptance by unloading - Burden of proof on respondent. 


By unloading of potatoes by respondent’s customer, respondent is deemed to have accepted 
them. Thus, it had burden to prove by a preponderance of the evidence that potatoes did not 
conform to turns of contract. It failed to prove that otherwise conforming potatoes were all 
required to be uniform in size. 


Dennis Becker, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision and Order issued by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
Preliminary Statement 

This is a reparation preceding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation against 
respondent in the amount of $2,081.35 in connection with the shipment in 
interstate commerce of a partial truckload of potatoes. 

A copy of the report of investigation made by the Department was served 
upon the parties. A copy of the formal complaint was served upon 
respondent, which filed an answer thereto denying liability to complainant. 

The amount claimed in the formal complaint does not exceed $15,000.00, 
and the shortened method of procedure provided in section 47.20 of the Rules 
of Practice (7 C.F.R. § 47.20) is applicable. Pursuant to this procedure, the 
verified pleadings of the parties are considered a part of the evidence in the 
case, as is the Department’s report of investigation. In addition, the parties 
were given an opportunity to file evidence in the form of sworn statements. 
Complainant file an opening statement. Although given an opportunity to do 
so, neither party filed a brief. 


Findings of Fact 

1. Complainant, Max Herbold, Inc., is a corporation with a business 
address at P.O. Box 533, Rupert, Idaho 83350. 

2. Respondent, Southern Fruit & Vegetable, Inc., is a corporation doing 
business at P.O. Box 21324, Nashville, Tennessee 37221. At the time of the 
transaction involved in this proceeding, respondent was licensed under the 
Act. 

3. On September 23, 1985, complainant sold to respondent 500 cartons of 
80 size U.S. No. 1 Count Idaho russet potatoes and 50 cartons of 70 size U. 
S. No. 1 Count Idaho russet potatoes at $18.25 per hundredweight delivered, 
for a total contract price of $5,018.75. The parties agreed that the 80 sized 
potatoes were to be blocky, type size 80’s. 

4. Complainant could not fill the order from its own supply of potatoes. 
Therefore, upon agreement with respondent, it sought a substitute supplier of 
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potatoes, and found such supplier in Twin Falls, Idaho. Keegan, Inc., advised 
complainant that it could supply size 80 blocky, type potatoes. On September 
24, 1985, complainant secured through Keegan an inspection of the size 80 
potatoes, which federal inspection showed that they met the sized marked on 
the boxes, and that they graded U.S. No. 1. 

5. The potatoes were shipped from Idaho to respondent’s customer, 
Shoney’s, in Nashville, Tennessee, on September 24, 1985, and arrived at 
Nashville on or about September 27, 1985. Respondent accepted the potatoes 
because its customer, Shoney’s, unloaded them. Respondent was asked to 
look at the potatoes, and did so. It notified complainant that the potatoes 
were of such a nature that they were not of uniform size. After negotiations, 
respondent secured a federal inspection of the potatoes in September 30, 1985, 
at Shoney’s place of business, which showed that: "70 size lot: Generally 
ranges 9 to 15 ounces in weight. 80 size lot: Generally ranges 8 to 13 ounces 
in weight. Each lot: Undersize averages 3%. Oversize averages 7%." The 
inspection and certificate were restricted to size only at the applicant’s request. 

6. Shoney declined to take possession of the potatoes. Respondent had 
both the size 70 and size 80 potatoes reworked, securing 314 cartons of size 
80 potatoes which were accepted by Shoney’s. The rest of the potatoes were 
sold for lesser prices, as were some of the size 70 potatoes. 

7. Complainant file a formal complaint on March 21, 1986, which was 
within nine months of the time the cause of action herein accrued. 


Conclusions 

This proceeding involves a dispute over whether 500 cartons of size 80 
potatoes sold and shipped by complainant to respondent’s customer met 
contract specifications. There were also shipped by complainant to 
respondent’s customer 50 cartons of size 70 potatoes. The evidence of record 
reflects that there was no dispute as to whether those 50 cartons met contract 
specifications. Therefore, although those potatoes were resorted by 
respondent’s representative, we find that they did meet contract specifications 
because they were not destined for the customer which required a very specific 
type of potato. 

The dispute regarding the size 80 potatoes arises because Shoney 
Enterprises, was not willing to accept the potatoes when it found that they 
were not of uniform size. Both parties agree that the potatoes were to be 
what are known as "blocky, type potatoes", which we take to mean that the 
shape of the potato was to be like that of a brick. Complainant contends that 
it shipped potatoes which met the grade specifications for blocky, type size 
80 U.S. No. 1 potatoes. Respondent contends that not only were the potatoes 
to be blocky, type size 80 U.S. No. 1, but they also were to be of uniform 
size, and that respondent made that point clear to complainant. Complainant 
disagrees with this assertion. 

Respondent contends that it did not accept the potatoes. Respondent is 
wrong in this regard. The potatoes arrived in Nashville, Tennessee, on or 
about September 27, 1985, and were unloaded by Shoney’s at its place of 
business. The act of unloading potatoes is an act of acceptance. Thereon 
Hooker Co. v. Ben Gatz Co., 30 Agric. Dec. 1109, 1112 (1971). Having 
accepted the potatoes through its agent, Shoney’s, respondent has the burden 
of proof as regards whether the potatoes met contract specifications. Based 
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on this record, we find that it has failed to do so with respect to the size 80 
Potatoes. 

The evidence of record reflects that there was an inspection at shipping 
point in which the federal inspector found that the range of the potatoes 
"Meet size marked" and that the potatoes graded U.S. No. 1. The inspection 
in Nashville, Tennessee, on September 30, 1985, shows with respect to the 80 
size lot of potatoes that they ranged from between 8 and 13 ounces in weight, 
and that the percent which were undersize averaged 3% and the percent 
which were oversized averaged 7%. Pursuant to 7 C.F.R. 51.1545, the weight 
of size 80 potatoes is to range between a minimum weight of 8 ounces and a 
maximum weight of 13 ounces. Therefore, the weight of the potatoes involved 
met contract specifications. Pursuant to 7 C.F.R. § 51.1546(b), "Not more 
than 3% of the potatoes in any lot may be smaller than the required or 
specified minimum size . . . [and] In addition, not more than 10% may be 
larger than any required or specified maximum size." Since a federal 
inspection is taken as prima facie evidence of the truth of its contents (7 
US.C. § 499n(a)), and the September 30, 1985, inspection showed that the 
percentage which were undersized and oversized were within the tolerances 
set forth in the above-quoted regulation, we have no alternative other than to 
find that the size 80 potatoes met contract specifications. 

Having determined that the size 80 potatoes met contract specifications, 
the only question which remains is whether there was a special provision in 
the contract with respect to the uniformity of the size of the potatoes. 
Respondent has failed to carry its burden to proof that such a condition was 
attached. The evidence in this proceeding consists of a sworn complaint with 
documents attached thereto, a report of investigation, a sworn answer with 
documents attached thereto, and a sworn opening statement by complainant. 
Attached to the report of investigation is a letter dated February 11, 1986, 
from Thomas E. Sherrill, of respondent. In that letter, Mr. Sherrill said, 
among other things, that John Newman of complainant, upon being notified 
that the potatoes were not as agreed upon, agreed to have them repacked. 
Respondent further stated that Mr. Newman instructed it to have the potatoes 
consigned to Farm Fresh Foods for sale. In its sworn answer, respondent 
stated that the potatoes were "grossly misshapen and of varying sizes, and 
unacceptable for the specific use of the receiver" as a result of which "Per 
complainant’s instructions, Federal Inspection # G 103809 was taken on 
September 30, 1985" and that respondent was “told by the complainant to 
arrange for repacking of the potatoes." In complainant’s opening statement, 
Mr. Newman states that after being told that Shoney’s would not accept the 
80 count potatoes "I then phoned Keegan’s and was told the federal inspection 
at Keegan’s indicated the 80 count were in grade at the shipping point. I 
unsuccessfully tried to work out an agreement between Mr. Sherrill at 
Southern Fruit and Keegans. Mr. Sherrill made arrangements to have the 
potatoes reworked and he later mailed a partial payment. Initially, I returned 
his partial payment check with a request for a full accounting and a copy of 
their federal inspection certificate. No accounting and no copy of the Federal 
inspection certificate was provided until I received them in answer to my 
complaint." Although Mr. Newman did not specifically deny that the potatoes 
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were to be uniform in size, we cannot conclude that the potatoes did not meet 
contract specifications. Complainant expressly stated that it believed that it 
was to supply 80 count potatoes which were "very blocky, type size 80 count." 
The addition of the requirement that they be very uniform in size, as set forth 
in respondent’s letter and Answer, is not sufficient to overcome the last 
statement of complainant’s Mr. Newman in the Opening Statement. 
Therefore, respondent has failed to carry its burden of proof as regards the 
additional alleged condition with respect to the nature of the potatoes. The 
evidence of record shows that the 80 count potatoes were U.S. No. 1, and met 
size requirements imposed by federal regulations. Therefore, we find that 
respondent owes complainant the difference between the contract price of 
$5,018.75 and the $2,937.40 which it has already paid, or $2,081.35. Its failure 
to pay complainant this amount of money is a violation of section 2 of the Act 
for which reparation should be awarded with interest. 


Order 
Within thirty days of the date of this order, respondent shall pay to 
complainant, as reparation, $2,081.35, with interest thereon at the rate of 13% 
per annum, from November 1, 1985, until paid. 
Copies of this order shall be served on the parties. 


BROOKS LISENBEY, d/b/a LISENBEY’S PRODUCE v. CRAFT TOMATO 
COMPANY. 

PACA Docket No. 2-7438. 

Decision and Order filed December 7, 1989. 


Evidence - Invoices. 


Where invoices were timely sent, and respondent did not complain as to the terms set forth in 
them, they were afforded great weight as evidence of the contract terms, and complainant 
prevailed. 


Dennis Becker, Presiding Officer. 
Richard L. Roper, Esq., Warren Arkansas, Complainant. 
Clint Huey, Esq., Warren Arkansas, Respondent. 


Decision and Order issued by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in whith complainant seeks an award of reparation against 
respondent in the amount of $20,318.20 in connection with four sales of 
tomatoes in interstate commerce. 

A copy of the report of investigation made by the Department was served 
upon the parties. A copy of the formal complaint was served upon 
respondent, which filed an answer thereto denying liable to complainant. 
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BROOKS LISENBEY d/b/a LISENBEY’S PRODUCE v. CRAFT TOMATO COMPANY 


Although the amount claimed in the formal complaint exceeds $15,000.00, 
the parties waived oral hearing and the shortened method of procedure 
provided in section 47.20 of the Rules of Practice (7 C.F.R. § 47.20) is 
applicable. Pursuant to this procedure, the verified pleadings of the parties 
are considered a part of the evidence in the case, as is the Department’s 
report of investigation. In addition, the parties were given an opportunity to 
file evidence in the form of sworn statements, but neither party did so. 
Although given the opportunity to file briefs, neither party did so. 


Findings of Fact 

1. Complainant, Brooks Lisenbey, is an individual doing business as 
Lisenbey’s Produce, with a post office address at P.O. Box 124, Monticello, 
Arkansas 71655. 

2. Respondent, Wayne Easley, is an individual doing business as Craft 
Tomato Company, with an address at P.O. Box 908, Marshall, Texas 75670. 
At all times material herein, respondent was licensed under the Act. 

3. On April 5, 1956, complainant sold and shipped to respondent a 
truckload of tomatoes for a total purchase of $5,247.00. On arrival, the 
tomatoes were received and accepted by respondent. 

4. On April 13, 1986, complainant sold and shipped to respondent a 
truckload of tomatoes for a total purchase price of $5,110.00. On arrival, the 
tomatoes were received and accepted by respondent. 

5. On April 19, 1986, complainant sold and shipped to respondent a 
truckload of tomatoes for a total purchase price of $5,671.20. On arrival, the 
tomatoes were received and accepted by respondent. 

6. On May 3, 1986, complainant sold and shipped to respondent a 
truckload of tomatoes for a total purchase price of $4,290.00. On arrival, the 
tomatoes were received and accepted by respondent. 

7. A total price for the four truckloads of tomatoes involved in this 
proceeding is $20,318.20. Respondent has paid nothing with respect to these 
four truckloads of tomatoes. 

8. A formal complaint was filed on October 14, 1986, which was within 
nine months from the time the causes of action herein arose. 


Conclusions 

The record in this case is very scant. Along with the complaint, 
complainant submitted four invoices to show the tomatoes were shipped to 
and received by respondent. Respondent filed a sworn answer in which it 
denied the prices on the invoices were correct or that the type of tomato 
agreed upon between the parties was actually received by it. There is no 
other evidence of note submitted by either party. 

Based on this scant record, we find for the complainant. It has long been 
held that while not finally dispositive of the terms of a contract, invoices which 
are not challenged at the time of the receipt are given great weight as regards 
the terms of the contract. Casey Woodwyk, Inc. v. Albanese Farms, 31 Agric. 
Dec. 311, 317 (1972); George W. Haxton & Son, Inc. v. Adler Egg Co., 19 Agric. 
Dec. 218, 224-225 (1960); Pemberton Produce, Inc. v. Tom Lange Company, 
Inc., 42 Agric. Dec. __ (1983). The invoices were sent in timely fashion to 
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respondent. Respondent did not complain as to the terms and conditions set 
forth therein. Therefore, the weight of the evidence favors complainant’s 
contention that the terms set forth in the invoice were correct, and that the 
tomatoes which were shipped to respondent met contract specifications. In 
view of this fact, we conclude that respondent is obligated to complainant in 
the total amount of $20,318.20, no amount of which has been paid. 
Respondent’s failure to pay complainant this amount is a violation of section 
2 of the Act for which reparation should be awarded with interest. 


Order 
Within thirty days from the date this order, respondent shall pay to 
complainant, as reparation, $20,318.20, with interest thereon at the rate of 
13% per annum, from June 1, 1986, until paid. 
Copies of this order shall be served upon the parties. 


GERALD E. MANN PRODUCE, v. THE SLAW HOUSE, INC., and/or 
RICHARD C. SHELTON d/b/a MID-VALLEY BROKERAGE CO. 

PACA Docket No. 2-6769. 

Decision and Order filed December 9, 1987. 


Jurisdiction - Time payment due is critical. 
Statute of limitations begins to run from the date payment is due. 


Dennis Becker, Presiding Officer. 
Complainant, pro se. 


Respondent, pro se. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
Preliminary Statement 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation against 
respondent The Slaw House, Inc., in the amount of $4,200.00 in connection 
with the shipment in interstate commerce of a truckload of Mexican cabbage. 
In the complainant has pleaded that a finding in the same amount should be 
made against Richard C. Shelton, d/b/a/ Mid- Valley Brokerage Co. 

A copy of the report of investigation made by the Department was served 
upon the parties. A copy of the formal complaint was served upon each 
respondents. Respondent, The Slaw House, Inc., failed to file an answer and 
is in default. Respondent, Mid-Valley Brokerage, filed an unsworn answer 
thereto denying liability to complainant. 

The amount claimed in the formal complaint does not exceed $15,000.00, 
and the shortened method of procedure provided in section 47.20 of the Rules 
of Practice (7 C.F.R. § 47.20) is applicable. Pursuant to this procedure, the 
verified pleadings of the parties are considered a part of the evidence in the 
case, as is the Department’s report of investigation. In addition, the parties 
were given an opportunity to file evidence in the form of sworn statements. 
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Complainant did not do so. Respondent, Mid-Valley Brokerage Co., filed an 
answering statement which was unsworn. Although given an opportunity to 
do so, none of the parties filed a brief. 


1. Complainant, Gerald E. Mann Produce, is an individual with an address 
at Drawer Y, Hidalgo, Texas 78557. 

2. Respondent, The Slaw House, Inc., is a corporation with an address at 
420 Finley Ave, West Birmingham, Alabama 35204. At the time of the 
transaction involved in this proceeding, respondent, The Slaw House, Inc., was 
licensed under the Act. 

3. Respondent, Richard C. Shelton, is an individual doing business as Mid- 
Valley Brokerage Company. He has an address at 217 Nolana, Suite 22, 
McAllen, Texas 78501. At the time of the transaction involved in this 
proceeding, Richard C. Shelton was licensed under the Act. 

4. On September 22, 1983, complainant sold to The Slaw House a 
truckload consisting of 800 sacks of Mexican Cabbage for $5.25 per sack, 
delivered, for a total contract price of $4,200.00. The Slaw House received 
and accepted the cabbage. Mid-Valley Brokerage acted as the broker in this 
transaction. 

5. On November 25, 1983, respondent, The Slaw House, sent a check for 
$4,200.00 to complainant to cover the purchase price in this transaction. The 
bank returned the check for lack of sufficient funds. 

6. A formal complaint was filed on October 22, 1984. An informal 
complaint was filed on July 10, 1984, which was within nine months of the 
time the cause of action arose. 


Conclusions 

The first issue in this proceeding whici must be dealt with is whether this 
tribunal has jurisdiction. In view of the fact that the informal complaint was 
filed more than nine months after the shipment of the goods occurred, we 
are constrained to look at the time payment was due to determine whether 
the nine month statute of limitations provided in 7 U.S.C. § F(a) was 
exceeded in the filing of the complaint. Complainant stated that it is terms of 
payment were 30 days after the goods were received. Since the cabbage was 
received by respondent no earlier than September 23, 1983, the statute of 
limitations would not have run out prior to July 23, 1984. Therefore, the filing 
of an informal complaint on July 10, 1984, was the nine month statutory 
period. 

There is no question that respondent The Slaw House is liable for full 
payment to complainant. It received and accepted the cabbage. It did not 
complain of the condition of the cabbage. It sent complainant a check for 
$4,200.00, which check was returned for insufficient funds. It failed to file an 
answer and is in default. It is liable. 

With respect to the respondent Mid-Valley Brokerage, we find that it is 
not liable. Complainant asks that if The Slaw House were not found to be 
liable, that Mid-Valley would be. Since we found that The Slaw House is 
liable, we need not look further. Even if we were to look further, we see 
nothing in this case ti warrant the conclusion that Mid-Valley Brokerage 
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guaranteed payment by The Slaw House. Complainant’s mere assertion in its 
complaint that such was done is insufficient to lead us to such a conclusion. 
Mid-Valley Brokerage specifically denied in its answer and its answering 
statement that it had made such a promise. Unfortunately for Mid-Valley 
Brokerage, its answer and answering statement were not properly sworn. In 
this case, however, its makes no difference since complainant has failed to 
sustain its burden of proof by persuasive evidence. 

In the view of the above, we find that respondent, The Slaw House, Inc., 
owes complainant $4,200.00. Its failure to pay complainant such amount is a 
violation of section 2 of the Act for which reparation should be awarded to 
complainant with interest. The complaint must be dismissed as against the 
respondent, Mid-Valley Brokerage Co. 


Order 
Within thirty days from the date of this order, respondent The Slaw House, 
Inc., shall pay to complainant, as reparation, $4,200.00, with interest thereon 
at the rate of 13% per annum, from November 1, 1983, until paid. 
The complaint is dismissed as respondent Mid-Valley Brokerage Co. 
Copies of this order shall be served upon the parties. 


MARTIN & JONES PRODUCE CO., INC., v. CECIL H. SUNDY d/b/a 
SUNDY’S FARMERS MARKET. 

PACA Docket No. 2-7637. 

Order of Dismissal issued December 3, 1987. 


Order of Dismissal issued by Donald A. Campbell, Judicial Officer. 


ORDER OF DISMISSAL 
(Summarized) 

Complainant was given an opportunity to show cause why its complaint 
should not be dismissed because it failed to name the proper party as 
respondent. Complainant was also warned that failure to respond would 
result in the conclusion that it consented to the dismissal of its complaint. 
Complainant failed to file any response to the notice to show cause. 

Accordingly, the complaint was dismissed. 





MISSION FRUIT & VEGATABLE DIST., INC. v. NORMAN M. COFFIN, INC. 


M-C INTERNATIONAL, v. PURE GOLD. 
PACA Docket No. 2-7213. 
Order of Reconsideration issued December 2, 1987. 


Order on Reconsideration issued by Donald A. Campbell, Judicial Officer. 


ORDER ON RECONSIDERATION 
(Summarized) 

On September 22, 1987, a Decision and Order was issued dismissing the 
complaint. On October 28, 1987, 36 days later, the complainant filed a motion 
requesting reconsideration. 

The Act requires that appeals from reparation decisions be filed with the 
appropriate district court within 30 days from the date of issuance of an order. 
After that time, the district courts lose jurisdiction to hear such appeal. In 
view of this, the Secretary also lacks jurisdiction to affect the previously issued 
order. Accordingly, complainant’s petition was dismissed. 

In any event, the matters raised by complainant in its motion were fully 
considered when the September 22, 1987 Decision and Order was prepared. 
Therefore, its motion would have been dismissed in any event. 


MENDELSON-ZELLER CO., INC., v. JAMES W. TUNNEL AND WILLIAM 
S. TUNNEL, d/b/a TUNNEL PRODUCE COMPANY. 

PACA Docket No. R-88-25. 

Reparation Order issued December 2, 1987. 


Reparation Order issued by, Donald A. Campbell, Judicial Officer. 


REPARATION ORDER 
(Summarized) 

In their answer to the complaint, respondents admitted the material 
allegations of the complaint, including the indebtedness claimed by 
complainant. 

Accordingly, respondents were ordered to pay to complainant, as 
reparation, $12,338.10 plus 13 percent interest per annum thereon from 
October 1, 1986, until paid. 


MISSION FRUIT & VEGETABLE DISTRIBUTORS, INC., v. NORMAN M. 
COFFIN, INC. 

PACA Docket No. 2-6787. 

Decision and Order issued December 8, 1987. 


Evidence, unsworn pleadings - Burden of proof - Evidence, sworn pleadings. 


Where respondent filed unsworn answer, statements cannot be given evidentiary value. 
Complainant’s sworn statements having evidentiary value, it is held it proved it sold and shipped 
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produce to respondent’s customers, as a result of which respondent is held liable for the 
purchase price. 
E. Leigh Larson, Esq., for Complainant. 


Respondent, Pro Se. 
Dennis Becker, Presiding Officer. 


Decision and Order issued December 8, 1987 by Donald A.Campbell, Judicial Officer. 


DECISION AND ORDER 
Preliminary Statement 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation against 
respondent in the amount of $3,438.00 in connection with two shipments in 
interstate commerce of produce. 

A copy of the report of investigation made by the Department was served 
upon the parties. A copy of the formal complaint was served upon 
respondent, which filed an unsworn answer thereto denying liability to 
complainant. 

The amount claimed in the formal complaint does not exceed $15,000.00, 
and the shortened method of procedure provided in section 47.20 of the rules 
of Practice (7 C.F.R. § 47.20) is applicable. Pursuant to this procedure, the 
verified pleadings of the parties are considered a part of the evidence in the 
case, as in the Department’s report of investigation. In addition, the parties 
were given an opportunity to file evidence in the form of sworn statements. 
Complainant filed an opening statement. Both parties were given an 
opportunity to file briefs, and complainant did so. 


Findings of Fact 

1. Complainant, Mission Fruit & Vegetable Distributors, Inc., is a 
corporation with an address at P.O. Box 1268, Nogales, Arizona 85628. 

2. Respondent, Norman M. Coffin, Inc., is a corporation with an address 
at State Farmers Market, Stall #1, Platform, Pompano Beach, Florida 33060. 
At the time of the transaction involved in this proceeding, respondent was 
licensed under the act. 

3. On December 28, 1983, complainant sold and shipped to respondent 
180 crates of fancy yellow squash at $7.85 per crate, plus $90.00 for pallets, for 
a total price of $1,503.00, f.o.b. Also, on December 328 1983, complainant 
sold and shipped to respondent 108 lugs of fancy Italian squash at $9.85 per 
lug plus $54.00 for pallets for a total price of $1,017.80, and 72 crates of super 
select cucumbers at $10.82 per crate, plus $36.00 for pallets for a total price 
of $817.20, f.0.b. 

4. The trucker’s bill of lading shows that the Italian squash and cucumbers 
were loaded on its truck and shipped to respondent’s customer in 
Philadelphia, Pennsylvania. Another trucker’s bill of lading shows that the 180 
lugs of yellow squash were loaded aboard its truck and shipped to respondent 
in Nogales, Arizona. 

5. There was an inspection of 180 lugs of yellow Crookneck squash at the 
place of business of Cal Fruit Company in Los Angeles, California, on January 
3, 1984. 
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6. A Formal complaint was filed in this proceeding on November 29, 1984. 
An informal complaint was filed on June 13, 1984, which was within nine 
months of the time the causes of action herein arose. 


Conclusion 

Based upon a thorough analysis of the evidence available in this 
proceeding, it is the conclusion of this tribunal that complainant must prevail. 
Respondent has submitted virtually no evidence in support of its defenses that 
with respect to the 180 crates of fancy yellow squash, they were in poor 
condition, and were dumped in California upon agreement by complainant, 
and that with respect to the 108 lugs of fancy Italian squash and the 72 rates 
of superselect cucumbers, that it never received them. The only evidence in 
support of respondent’s defenses is found in the reports of investigation in 
which two employees and agents of Norman M. Coffin, Inc., namely David 
Bavella and Hugh Coffin, stated that the truck broker’s driver found that the 
180 crates of yellow squash were in too poor condition for Eastern delivery, 
and that Mission Fruit & Vegetable agreed to have it consigned for its 
account to Cal Fruit Company in California, where it was eventually dumped, 
along with a certificate of inspection which cannot be identified wit the 180 
crates because it speaks of a different kind of squash. With respect to the 
other two commodities involved in the other transaction, there is a statement 
in a letter to the Department of Agriculture dated July 18, 1984, that 
respondent never received either the Italian squash cx the cucumbers. Such 
statement does not appear again. Furthermore, respondent has filed only an 
answer which was unsworn, and which therefore cannot be given evidentiary 
value. 

Complainant, on the other hand, provided invoices with respect to the two 
shipments, and affidavit of an employee in which he said that he had looked 
at the squash and found that they were all right, which statement, of course, 
is self-serving, but which was never controverted by respondent. Furthermore, 
Mr. Lucero of complainant stated that Mr. Bavella of respondent told him 
that respondent would pay for all the merchandise. Although having an 
opportunity to do so, respondent did not controvert that statement. 
Therefore, the strong weight of the evidence shows that complainant has 
carried its burden of proof that the transactions occurred as it said they had, 
and that respondent owes it $3,438.00 with respect to the two transactions. In 
view of the above, we find that the respondent owes complainant $3,438.00. 
Its failure to pay complainant such amount is a violation of section 2 of the 
Act for which reparation should be awarded to complainant with interest. 


Order 
Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, $3,438.00, with interest thereon at the rate of 13% 
per annum, from February 1, 1984, until paid. 
Copies of this order shall be served upon the parties. 





MOUNTAIN KRISP INC., v. EMPIRE PRODUCE and/or CASCADE 
MARKETING CO. 

PACA Docket No. 2-7128. 

Decision and Order filed December 1, 1987. 


Payment. 


The record showed that the total already awarded to complainant in an order for undisputed 
amount, plus amounts actually paid by respondent, completely covered the amount sought in 
the complaint. The complaint was, therefore, dismissed. 


Complainant, pro se. 


Respondent, pro se. 
George S. Whitten, Presiding Officer 


Decision and Order issued by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
Preliminary Statement 

This is a reparation proceeding under the Perishable Agriculture 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant sought an award of reparation 
against respondents in the amount of $10,776.70 in connection with the 
shipment in interstate commerce of five truckloads of apples. 

A copy of the report of investigation made by the Department was served 
upon the parties. A copy of the formal complaint was served upon each 
respondent. Respondent Cascade Marketing Co., filed an answer denying 
liability to complainant. Respondent Empire Produce filed an answer alleging 
payment of a part of the balance due and admitting liability for a balance in 
the amount of $6,505.20. On April 25, 1986, an order requiring payment of 
the undisputed amount of $6,505.20. was issued against respondent Empire 
Produce. 

The amount claimed in the formal complaint does not exceed $15,000.00, 
and the shortened method of procedure provided in section 47.20 of the rules 
of Practice (7 C.F.R. § 47.20) is applicable. Pursuant to this procedure, the 
verified pleadings of the parties are considered a part of the evidence in the 
case, as in the Department’s report of investigation. In addition, the parties 
were given an opportunity to file evidence in the form of sworn statements. 
complainant did not file an opening statement. Respondent Cascade 
Marketing Co. filed an answering statement. Complainant did not file a 
statement in reply. Complainant filed a brief. 


Findings of Fact 

1. Complainant, Mountain Krisp, Inc., is a corporation whose address is 
P.O. Box 362, Tieton, Washington. 

2. Respondent, Empire Produce, is a partnership composed of Empire 
Produce, Inc., and Landmark Trading Co., Inc. The Address of Empire 
Produce is 768 So. Central Avenue, Los Angeles, California. At the time of 
transactions involved herein, this respondent was licensed under the Act. 

3. Respondent, Erich K.Shulz, is an individual doing business as Cascade 
marketing Co., whose address is 411 North 36th Avenue, Yakima Washington. 
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At the time of the transactions involved herein, this respondent was licensed 
under the Act. 

4. On or about December 28, 1984, February 22, 1985, February 26, 1985, 
March 12, 1985, and march 19, 1985, complainant sold to respondent Empire 
Produce through Cascade Marketing Co., acting as broker with authority to 
collect and remit, five truckloads of apples having a total invoice price of 
$11,116.70, plus brokerage in the amount of $892.80. 

5. Respondent Empire Produce accepted the apples on arrival at 
destination and failed to make timely payment for such apples. 

6. an informal complaint was filed on May 24, 1985, which was within 
nine months from the time the causes of action herein accrued. 


Conclusion 

Under the terms of the sale of the five truckloads of apples to respondent 
empire Produce, respondent Cascade marketing Co. was to invoice respondent 
Empire Produce, for the total of the purchase price for each load including 
brokerage, or a total for the five loads of $12,009.50. Respondent Cascade 
Marketing co. was then to forward the amounts received from respondent 
Empire Produce to complainant after deducting its brokerage in the total 
amount of $892.80. Complainant brought this action to recover a total of 
$10,776.70 from both respondents jointly and severally. A receipt attached to 
the formal complaint made it clear that the complainant was crediting 
respondent Cascade Marketing Co. with a partial payment on the first 
shipment in the amount of $340.00. If this credit is added to the amount 
being sought by complainant in the formal complaint, the total, or $11,116.70 
equals the total of the invoice prices of the five shipments of apples less 
brokerage. It is clear, therefore, that complainant is not seeking the recovery 
of the brokerage from either of the respondents. 

Respondent Cascade Marketing Co. filed an answer to the formal 
complaint in which he confirmed the basic factual allegations of such 
complaint but denied any wrongdoing on his part, alleging that diligent efforts 
h;ad been made to collect from respondent Empire Produce and that all 
amounts collected had been forwarded to complainant. Respondent Empire 
Produce filed an answer to the formal complaint alleging that complainant had 
been partially paid for the apples in the amounts reflected by copies of checks 
attached to the answer. The checks attached to the answer showed payment 
in the total amount of $1,500.00 on the first apple shipment, $1,287.00 on the 
second apple shipment, and $2,078.50 on the third apple shipment. the answer 
admitted liability to complainant for a balance of $6,505.20. the amounts of 
the alleged payments plus the balance admitted to be owing total $11,370.70, 
or $594.00 in excess of the amount for which complainant sought recovery in 
the formal complaint. 

On April 25, 1986, an order was issued against respondent Empire Produce 
requiring the payment as an undisputed amount of $6,505.20. On June 2, 
1986, respondent Cascade Marketing Co. filed an answering statement in 
which he affirmed that Empire Produce had made all the payments claimed 
in its answer except for the $2,078.50 claimed to have been paid on the last 
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apple invoice. However, respondent Cascade Marketing Co. also affirmed 
that he had succeeded in eventually securing a check from Empire Produce 
in the amount of $2,078.50 which had subsequently been dishonored when 
presented to the payor bank. 
Respondent Cascade Marketing Co. also affirmed that a later replacement 
check in the amount of $2,078.50 had apparently cleared the bank/ 
documents attached to the brief filed by complainant make it clear that the 
replacement check was subsequently honored. It is thus apparent that the 
amounts paid by respondent as alleged in its formal answer and totalling 
$4,865.50 , when added to the admitted balance of $6,505.20, completely cover 
the total amount claimed in the formal complaint. The brief filed by the 
complainant alleges amounts still due from respondent Empire Produce, 
however,it is clear that such allegations stem from the failure of Empire 
Produce to make complete payment pursuant to our order for undisputed 
amount issued April 25, 1986. Accordingly, the complaint as against 
respondent Empire Produce should be dismissed. It should be understood, 
however, that the order of April 25, 1986, for an undisputed amount of 
$6,505.20 is in no way abrogated by our dismissal of the complaint herein. 
The complaint is being dismissed as against respondent Empire Produce 
because the issuance of the order of April 25, 1986, and the payments by 
respondent Empire Produce in accordance with its alleged payments in its 
answer leave nothing to be litigated in this proceeding. 

Complainant, in its brief, has requested that its complaint as against 
Cascade Marketing Co. be dismissed. 

Order 
The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


MOUNTAIN TOMATOES, INC. v. TIDEWATER PRODUCE CO., INC. 
PACA Docket No. 2-7367. 
Decision and Order issued December 1, 1987. 


Inspection, probative value. 


Federal inspection of tomatoes which failed to disclose number of cartons covered by such 
inspection could not be shown to be representative of the shipment. The inspection also lacked 
probative value because of the excessive length of time between shipment and date of 


inspection. 


Complainant, pro se. 


Respondent, pro se. 
George S. Whitten, Presiding Officer. 


Decision and Order issued December 1, 1987 by Donala A. Campbell, Judicial Officer. 


DECISION AND ORDER 
Preliminary Statement 
This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq,). A timely 
complaint was filed in which complainant seeks an award of reparation against 
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respondent in the amount of $3,939.00 in connection with the shipment in 
interstate commerce of a truckload of tomatoes. 

A copy of the report of investigation made by the Department was served 
upon the parties. A copy of the formal complaint was served upon 
respondent, which filed an answer thereto denying liability to complainant. 

The amount claimed in the formal complaint does not exceed d$15,000.00, 
and the shortened method of procedure provided in section 47.20 of the Rules 
of practice (7 C.F.R. § 47.20) is applicable. Pursuant to this procedure, the 
verified pleadings of the parties are considered a part of the evidence in the 
case, as is the Department’s report of investigation. In addition, the parties 
were given an opportunity to file evidence in the form of sworn statements. 
However, neither party did so. Neither party filed a brief. 


Findings of Fact 

1. Complainant, Mountain Tomatoes, Inc., is a corporation whose address 
is P.O. Drawer 220, Hendersonville, North Carolina. 

2. Respondent, Tidewater Produce Co., Inc., is a corporation whose 
address is 4015 Victory Boulevard, Portsmouth, Virginia. At the time of the 
Transaction involved herein, respondeni was licensed under the Act. 

3. On or about October 4, 1985, complainant sold to respondent one 
truckload of tomatoes consisting of 335 size 6x6 U.S. No. 1 in 25 pound boxes 
at $4.00 per box, and 978 size 6x6 and larger U.S. No. 2 in 25 pound boxes at 
$4.00 per box, plus 15 cent per box for pelletizing, or a total of $5,448.95 f.o.b. 

4. The tomatoes were shipped on October 4, 1985, from loading point in 
Hendersonville, North Carolina, to respondent in Portsmouth Virginia. 

5. On October 8, 1985 at 12:10 p.m., a federal inspection was made of a 
lot of tomatoes located at respondent’s warehouse in Portsmouth, Virginia. 
the inspection disclosed substantial condition problems in the tomatoes but did 
not disclose the number of cartons of tomatoes inspected. Temperatures were 
stated to range from 52 degrees to 55 degrees F. 

6. the formal complaint was filed on april 25, 1986, which was within nine 
months after the cause of action herein accrued. 


Conclusion 

The federal inspection was made in Portsmouth Virginia, four days 
following shipment from Henderson, North Carolina, a distance of a little over 
400 miles. In addition, although the federal inspection shows substantial 
condition defects, it fails to disclose the number of cartons of tomatoes 
covered by such inspection. Accordingly, we have no way of knowing whether 
the inspection is representative of the tomatoes actually shipped. See Mutual 
Vegetable Sales v. Select Distributors, 38 Agric. Dec. 1359 (1979). The length 
of time between shipment of the tomatoes and the time when the federal 
inspection was made, in view of the short distance between shipping point and 
destination, also makes the federal inspection lacking in probative value. see 
Pan-American fruit Company v. Hallem Hazzouri, 25 Agric. Dec. 681 (1966). 
We conclude that the respondent has failed to prove a breach of contract on 
the part of complainant. In addition, it should be noted that even if 
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respondent had prover: a breach of contract, respondent failed to submit an 
accounting covering the resale of the tomatoes so as to facilitate the 
computation of damages. See Anthony Brokerage, Inc., v. The Auster 
company, Inc., 38 Agric.Dec. 1643 (1979). 

Respondent accepted the tomatoes and thus became liable to complainant 
for the full purchase price thereof, or $5,448.95. Respondent has already paid 
complainant $1,509.95 which leaves a balance still due and owing of $3, 939.00. 
Respondent’s failure to pay complainant such amount is a violation of section 
2 of the Act for which reparation should be awarded to complainant with 
interest. 


Order 
Within thirty days from the date of this order, respondent shall pay to 
complainant, a s reparation, $3,939.00, with interest thereon at the rate of 
13% per annum from November 1, 1985, until paid. 


Copies of this order shall be served upon the parties. 
[This decision and order became final on December 1, 1987. - Editor] 


PAPPAS & CO., INC. v. PAPAZIAN DIST. CO., INC. 
PACA Docket No. 2-7032. 
Decision and Order filed December 9, 1989. 


Consignment transaction - Broker, fiduciary duty - Jurisdiction, transportation arrangements. 


Respondent broker in negotiating for the consignment of complainant’s cantaloupes to a third 
party undertook with complainant to secure vans for the transportation of the melons and then 
secure such vans through a distinct corporation later billed the consignee for freight at a rate 
that was $600 per van in excess of prevailing freight rates and the consignee deducted such 
freight charges in its accounting to complainant. It was held that the Secretary had jurisdiction 
since complainant was not claiming on the basis of a transportation contract but on the basis 
of the broker’s fiduciary duty, and reparation was awarded to complainant for damages resulting 
from such violation. 


Complainant, Pro se. 
Respondent, Leroy W. Gudgeon, Esq. 
George S. Whitten, Presiding Officer. 


Decision and Order issued by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
Preliminary Statement 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). a timely 
complaint was filed in which complainant seeks an award of reparation against 
respondent in the amount of $5,400.00 in connection with the shipment in 
interstate commerce of nine van loads of cantaloupes. 

A copy of the report of investigation made by the Department was served 
upon the parties. A copy of the formal complaint was served upon 
respondent. Respondent filed a motion to dismiss the complaint on the 
grounds that the Secretary lacked jurisdiction over the subject of the complaint 
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inasmuch as such complaint sought recovery for charges for freight. 
Complainant filed a response to respondent’s motion to dismiss and the 
presiding officer, in effect, reserved ruling on the motion and gave respondent 
20 days in which to file a formal answer. Respondent filed an answer to the 
complaint denying any liability thereunder and asserted as an affirmative 
offense its allegation concerning lack of jurisdiction. 

The amount claimed in the formal complaint does not exceed $15,000.00, 
and the shortened method of procedure provided in section 47.20 of the Rules 
of Practice (7 C.F.R. § 47.20) is applicable. Pursuant to this procedure, the 
verified pleadings of the parties are considered a part of the evidence in the 
case, as is the Department’s report of investigation. In addition, parties were 
given an opportunity to file evidence in the form of sworn statements. 
Complainant filed an opening statement, respondent filed an answering 
statement, and complainant filed a statement in reply. Both parties filed 
briefs. Subsequent to the filing of briefs, respondent’s attorney objected to 
certain evidentiary material included along with complainant’s brief. In view 
of the fact that the documents attached to complainant’s brief are evidentiary 
in nature, respondent’s objection is well founded and such evidentiary matter 
will be given no weight in this proceeding. 

Findings of Fact 

1. Complainant, Pappas & Co., Inc., is a corporation whose address is 
P.O. Box 466, Mendota, California. 

2. Respondent, Papazian Distributing Co., Inc., is a corporation whose 
address is 22730 Portola Drive, Salinas, California. At the time for the 
transactions involved herein, respondent was licensed under the Act. 

3. On or about August 28, 29, 30, August 31, 1984, complainant, in 
response to the solicitation of respondent acting as broker, shipped nine van 
loads of cantaloupes on a consignment basis to H. Schnell & & Co., in Bronx, 
New York, from loading point in Mendota, California. Complainant at all 
times dealt with respondent through complainant’s sales manager, Clarence 
Kocina. Respondent dealt with complainant at all times through respondent’s 
president, Arnold Papazian. At the time of booking the cantaloupes for 
consignment to H. Schnell & Co., Mr. Papazian undertook to secure vans in 
which complainant’s cantaloupes could be transported to New York. Mr. 
Papazian secured the services of Gelco Rail Services to transport the 
cantaloupes by piggy back van from California to New York, and Gelco issued 
bills of lading on each of the nine; shipments of cantaloupes to complainant 
and transported such cantaloupes to H. Schnell & Co. in New York. Gelco 
issued no invoice to complainant or to H. Schnell & Co. 

4. Papazian Systems, Inc., formerly Papazian Transport, Inc., a California 
corporation incorporated on October 23, 1985, with Arnold Papazian and 
Catherine Papazian named as the two directors, issued invoices for freight on 
each of the nine piggy back vans in the amount of $3,400.00 per van to H. 
Schnell & Co. H. Schnell & Co. paid the freight invoices and deducted 
$3,400.00 for freight as to each piggy back van in its accounting to 
complainant. 





5. During the period when the nine vans were shipped, namely the week 
of August 128, 1984, the prevailing freight rate for piggy back vans from 
California to New York was $2,800.00 or less. 

6. an informal complaint was filed on March 14, 1985, which was within 
nine months from the time the causes of action herein accrued. 


Conclusion 

Complainant brings this action to recover from respondent excessive 
amounts of freight deducted from the accountings rendered by H. Schnell & 
Co. to complainant due to H. Schnell & Co. being overbilled for freight as a 
result of actions taken by respondent. Complainant’s Clarence Kocina alleged 
in the opening statement that Mr. Papazian specifically represented to him at 
the time when the melon shipments were booked that he would procure the 
necessary equipment to move the cantaloupes at what Papazian represented 
to be the prevailing market price of $2,800.00. Mr. Papazian denies that he 
represented to Mr. Kocina that the prevailing market price was 2,800.00., and 
instead alleges that he represented that the prevailing market rate was 
$3,400.00. We find on the basis of all the evidence of record that respondent 
did in fact represent to complainant that the prevailing freight rate was 
$2,800.00. However, even if we had found that there was no representation 
made by Mr. Papazian as to what the freight rate would be, our holding in this 
proceeding would be, our holding in this proceeding would be the same. 

When complainant first received the accountings from H. Schnell & Co., 
complainant became aware of the deductions in the amount of $3,400.00 for 
freight. At that point, complainant inquired of H. Schnell & Co. as to why the 
freight charges were $600.00 above the prevailing rate and also requested that 
H. Schnell & Co. furnish invoices from the freight company, Gelco Rail 
Services. H. Schnell & Co. in turn made inquiry to respondent requesting 
substantiation of the transportation charges. Respondent refused to furnish 
invoices from the freight company and has continued to refuse to furnish such 
invoices throughout this proceeding. Respondent’ 
s justification for such refusal and for the position which it takes in this 
proceeding is as follows: First, respondent maintains that the Secretary has no 
jurisdiction to determine this matter since it involves freight charges. Second, 
respondent maintains that when acting as a broker in this proceeding, it was 
acting at all times as the agent of H. Schnell & Co. and not as the agent of 
complainant and, impliedly, asserts that it owed no duty as broker to protect 
the interest of complainant. Third, respondent asserts that transportation was 
arranged by separate corporation which had an ongoing contract with Gelco 
Rail Services, and, again, impliedly, asserts that such corporation could charge 
whatever it wished for freight. In its brief, respondent’s attorney asserts as 
follows: 


It was Papazian Systems, Inc., which made the transportation 


euengrmeete. In turn it had its own transportation contract with Gelco 
Rail Services, Inc. That company, Gelco Rail Services, Inc., too, had 
a contract with various railroad companies operating between California 
and the East Coast and those railroad carriers physically transported 
the nine vans to New York City. The Complainant, if it so desired, 
could have attempted to get the nine vans directly from the actual rail 
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carrier, e.g., AT&SFe he or the Southern Pacific Transportation 
Company, or whatever rail company it chose. Complainant did not do 
so. It requested Mr. Papazian to Obtain the vans, and Mr. Papazian, 
in his capacity as an employee of Papazian Systems, Inc., did obtain the 
vans. 


The produce licensee, Papazian Distributing Co., Inc., did not have 
contracts for vans, but the firm of Papazian Systems, Inc., did have such 
contracts. 


All of this ignores some very pertinent and salient factors which underlie 
the transactions in regard to the subject cantaloupes. First, the cantaloupes 
were all shipped on a consignment basis. Therefore, the cantaloupes at all 
times remained the property of complainant and even when they were sold by 
the commission merchant in New York, the proceeds from such sale belonged 
to complainant. H. Schnell & Co. was required to remit such proceeds to 
complainant after deducting legitimate expenses connected with the resale. 
Part of those legitimate expenses would be freight actually incurred and paid 
by H. Schnell to the carrier upon delivery of the oo Thus, although the 
freight — were initial — by H. Schnell & Co., such charges were 
actually paid from proceeds belonging to complainant. Second, while it is true 
that respondent’s brokerage fees would have come from the same proceeds, 
it is also technically possible that respondent acted as broker in this case for 
H. Schnell & Co. rather than for complainant. However, in offering to secure 
transportation in connection with its brokerage duties, respondent was offering 
to act as the agent of complainant. As such an agent, it owed complainant a 
fiduciary duty, would include securing transportation at or near market rates. 
Certainly, for respondent to tack on an additional $600.00 charge to the freight 
bill for each van was a violation of its fiduciary duty to complainant. An 
analogous situation existed and was addressed in In re Ben Gatz Company, 38 
Agric. Dec. 1038 (1979). In that proceeding, the Judicial Officer stated in 
relevant part: 


... In an f.o.b. transaction, the buyer is responsible for paying the freight 
and the buyer has the risk of loss in transit. A delivered sale is the 
opposite of an f.o.b. sale, i.e., it is one in which the seller is responsible 
for paying the freight and the seller has the risk of loss in transit. 


In an f.o.b. sale, since the buyer is responsible for paying the freight., 


if the seller initially finds a trucker, pays the freight and invoices the 
buyer for the freight, the seller is, as a matter of law, the agent of the 
buyer, and the law of agency is applicable. Under the law of agency, 
such a seller is in a fiduciary capacity and cannot make a secret profit 
on the freight. The seller can, of course, charge the buyer whatever 
fee or service charge is agreed upon to compensate him for procuring 
the truck and paying the freight, but this must be disclosed to the 
buyer. In the absence of an agreement and disclosure, the buyer has 
a right to assume that the amount of freight shown on the invoice is the 
amount of freight paid by the seller on the buyer’s behalf. 


A footnote to the comment quoted above states “Different considerations 
would be involved if the seller was also in the trucking business and used his 
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own trucks and employees to haul the produce. But that is not involved here. 
(The law of agency would still apply if the sale was f.0.b.)". While respondent 
might maintain that the "different considerations" should be viewed as applying 
in this case, we would not agree. Respondent did not own a trucking business 
in which respondent used its own trucks and employees to haul the produce. 
Indeed, the bills of lading issued by the freight carrier were issued by such 
carrier directly to complainant, and not to respondent. It is thus obvious, that 
respondent did not haul the cantaloupes and did not contact with complainant 
to haul the cantaloupes. At most, all respondent did was to act as a middle 
man to bring complainant together with the actual freight carrier. Ir such a 
middle man capacity, respondent would be entitled to a reasonable 
commission and no more. six hundred dollars tacked on to a $2,800.00 freight 
bill is not reasonable. Note that we have assumed that the freight bill was in 
fact $2,800.00 due to respondent’s adamant refusal to submit such bills in 
evidence, and due to the fact that U.S. Department of Agriculture records of 
prevailing truck rates between California and New York during the week of 
August 28, 1984, show that the minimum truck rate was $2,800.00, and piggy 
back vans, which move across country at a slower pace than trucks, commonly 
charge the minimum truck rate or less. We are aware that in our discussion 
we h;ave ignored the distinction between respondent Papazian Distributing 
Co., Inc., and Papazian Services, Inc. In view of the fact that Mr.1 Papazian 
individually dealt with complainant’s representative, we do not think the 
distinction is significant. The fiduciary duty owed by respondent in a situation 
such as this cannot be obviated by changing corporate hats. This is precisely 
what respondent has attempted to do since it is clear from the record that 
Mr. Arnold Papazian, the individual with whom complainant dealt, is the 
owner of both corporations. 

We come now to the jurisdiction question repeatedly raised by respondent. 
Respondent states that in a series of prior decisions, "the Secretary has held 
he is not authorized to award reparation for claims arising under a 
transportation contract. Main Banana Corporation v. Walter D. Davis, 32 A. 
D. 983, 986; Ried & Joyce Packing Co. v. Touchstone, 15 A.D. 884." 
Respondent also cites the case of Alexis Relias v. Frank Kenworthy Co., Dec. 
590 (1957) where we stated in connection with a case in which complainant 
sought an award of reparation in the amount of $801.74 representing freight 
charges paid on a carload of tomatoes purchased by respondent that: 


Here there can be no doubt that the sales transaction between the 
parties is within the purview of the Act. Since respondent, under the 
sales transaction, became liable for freight charges, the payment of such 
charges became an “undertaking (by respondent) in connection with 
such transaction." Where transportation charges are such transaction 
within the purview of the Act, we have consistently held that in 
determining the rights of the parties under the transaction, the 
Secretary is authorized to award reparation for such charges, or dismiss 
a claim therefor dependent upon the facts and applicable legal 
principals of each case. 


In this case, respondent would seek to show that since a separate corporation 
under a common ownership with respondent contracted for freight, and since 
complainant seeks the recoupment of excessive charges for such freight, 
complainant is claiming under a “transportation contract" over which the 
Secretary has no jurisdiction even though the contract involved the shipment 
of perishable agricultural commodities. However, complainant is not seeking 
to recover from Papazian Services, Inc. If complainant were seeking to 
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recover from a transportation company which had allegedly overcharged; 
complainant for freight, the Secretary would indeed not have jurisdiction. 
However, this is not the basis on which complainant is seeking to recover 
from respondent. 

Respondent is not a transportation company, although respondent’s individual 
owner is also the owner of a transportation company. Respondent is a broker 
licensed under the Perishable Agricultural Commodities Act. The record 
herein convinces us that respondent made no disclosure to complainant that 
the transportation would be secured by a separate corporation and not by 
respondent. We believe that respondent undertook to secure transportation. 
Such an undertaking, absent a clear statement at the time by respondent to 
the contrary (which we find did not occur) implied a duty to secure the freight 
at within the going market rates applicable at that time. If respondent had 
secured transportation from a wholly separate company in which it had no 
interest at .00 above the going rate, complainant would still have a basis 
to complain, and we believe, a cause of action sounding in negligence against 
respondent. The fact that respondent secured transportation acting throu 
another company owned by respondent’s owner at $600.00 or more above the 
going rate is indicative not so much of negligence as of dealing in bad faith. 
We find that respondent violated section 2 of the Act by failing, without 
reasonable cause, to perform an implied duty arising out of its undertaking as 
a broker in connection with produce transactions to secure transportation 
either through an allied company or a different company at within market 
rates or to dais disclose at the time of the undertaking that the rates which 
would be incurred by complainant would grossly exceed market rates. As a 
result of respondent 

s violation of the Act, we find that complainant was damaged in the amount 


of $5,400.00. Respondent’s failure to pay complainant this amount is a 


violation of section 2 of the Act for which reparation should be awarded to 
complainant with interest. 
Order 
Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $5,400.00, with interest thereon at the rate of 13% 
per annum from September 1, 1984, until paid. 
Copies of this order shall be served upon the parties. 





JAMES A PENZA, JR. t/a P&L PRODUCE v. THE PIONEERS FRUIT 
& COMMISSION CO., 

PACA Docket No. 2-7482. 

Order of Dismissal filed December 3, 1987. 


Order of Dismissal issued by Donald A. Campbell, Judicial Officer. 


ORDER OF DISMISSAL 
(Summarized) 

Complainant notified the Department, by motion dated November 4, 1987, 
that he would pursue his action, now pending against respondent, in the U. S. 
District Court, District of New Jersey. Complainant also authorized dismissal 
of the complaint filed herein. 

Accordingly, the complainant was dismissed. 


SHURFINE-CENTRAL CORPORATION v. JAMES GUY 
JAMES GUY d/b/a JIM’S CARTAGE SERVICE. 

PACA Docket No. 2-7279. 

Order of Dismissal filed by December 8, 1987. 


Order of Dismissal issued by Donald A. Campbell, Judicial Officer. 


ORDER OF DISMISSAL 
(Summarized) 

An Order was issued October, 1987, staying this proceeding after the 
Department was notified that the respondent had filed a ers in 
bankruptcy. Subsequently, the Department was notified that the Bankruptcy 
Court issued an order discharging respondent of his liability for his debts. 


Complainant was given an opportunity to show cause why its complaint 
should not be dismissed because respondent’s liability to it had been 
discharged. Complainant failed to file a response. 

Accordingly, the complaint was dismissed. 


M.O. WILLIAMS v. ONEONTA TRADING CORPORATION. 
PACA Docket No. 2-7065. 
Decision and Order issued December 9, 1987. 


No liability beyond point of acceptance for condition defects- Greater weight given to federal 
inspections at shipping point than to private inspections at point beyond destination as to 
quality defects. 


Where terms of sale were found to call for the sale of U.S. No. 1 Jumbo carrots f.o.b. 
Plymouth, Florida, with destination Miami, Florida, for export to Trinidad, W.I., respondent 
was found to not show a breach of contract by complainant. Respondent alleged that verbal 
contract called for carrots to be larger than the minimum size allowed by U.S. No. 1 Jumbo 
grade standards, but evidence was found to show otherwise. Federal inspection at shipping 
point were credited with proving that carrots conformed to the Jumbo size requirement even 
though some of the surveyor’s reports in Trinidad indicated the presence of some smaller 
carrots. 


Complainant, Stephen S. McCarron. 
Respondent, pro se. 
George S. Whitten, Presiding Officer. 


Decision and Order issued by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
Preliminary Statement 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation against 
respondent in the amount of $26,255.00 in connection with the sale in foreign 
commerce of 3,500 50 pound bags of carrots. 

A copy of the report of investigation made by the Department was served 
upon the parties. A copy of the formal complaint was served upon 
respondent, which filed an answer thereto denying liability to complainant and 
asserting a counterclaim in the amount of $48,511.61 in connection with the 
shipment of the 3,500 50 pound bags of carrots, as well as in connection with 
an additional 1, 394 50 pound bags of carrots. complainant filed a reply to the 
counterclaim denying any liability to respondent. 

Although the amount claimed in the formal complaint and counterclaim 
exceeds $15,000.00, the parties waived oral —— and the shortened method 
of procedure provided in section 47.20 of the Rules of Practice (7 C.F.R. § 
47.20) is applicable. Pursuant to this procedure, the verified pleadings of the 
parties are considered a part of the evidence in the case, as is the 
Department’s report of investigation. In addition, the parties were given an 
ganged to file evidence in the form of sworn statements. Complainant 
filed an opening statement, respondent filed an answering statement, and 
complainant filed a statement in reply. Both parties filed briefs. 


Findings of Fact 

1. Complainant, M.O. Williams, is an individual doing business as M.O. 
"Buster" Williams, whose address is P.O. Box 631, East Third Avenue, Mount 
Dora, Florida. At the time of the transactions involved herein, complainant 
was licensed under the Act. 

2. Respondent, Oneonta Trading Corporation, is a corporation whose 
address is P.O. Box 549, Wenatchee, Washington. At the time of the 
transactions involved herein, respondent was licensed under the Act. 

3. On or about March 22, 1985, complainant sold to respondent one 

artial truckload containing 600 50 pound bags of US #1 Jumbo carrot at 

.65 per bag, plus 70¢ per bag freight, 10¢ per bag for inspection, and $36.00 

for a Stires temperature recorder, or a total of $4,506.00, f.0.b. Plymouth, 
Florida, with destination Miami, florida, for export to Trinidad W.I. 

4. The carrots were federally inspected between 8:00 a.m. on March 13, 
1985, and 3:00 p.m. on March 21, 1985, and found to grade U.S. #1 Jumbo, 
no soft rot, and to be generally 1 1/4 to 1 3/4 inches in diameter, and 
generally six to 12 inches in length, with no off size. On March 22, 1985, the 
carrots were loaded into trailer license No. D522876GA, secured by 
respondent’s freight forwarder, and trucked to Miami where they were 
unloaded and then loaded along with 200 bags of carrots from Arizona on 
Sealand Container 264313 for shipment to Trinidad, W.I. 

5. On or about March 26, 1985, complainant sold to respondent one 
truckload containing 794 50 pound bags of US #1 Jumbo carrots at $6.65 per 
bag, plus 70¢ per bag freight, 10¢ per bag for inspection, and $36.00 for a 
Stires temperature recorder, or a total of $,951.30, f.0.b. Plymouth, Florida, 
with destination Miami, Florida, for export to Trinidad, W.I. 

6. The carrots were federally inspected between 8:00 a.m. on March 25, 
1985, and 3:00 p.m. on March 26, 1985, and found to grade U.S. #1 Jumbo, 
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no soft rot, and to be generally 1 to 13/4 inches in diameter, and generally six 
to 10 inches in length, with off size within tolerance. On March 26, 1985, the 
carrots were loaded into trailer license No. SEAU-28547, secured by 
respondent’s freight forwarder, and trucked to Miami for shipment to 
Trinidad, W.I. 

7. Container SEAU-25105 and SEAU-28547 were shipped aboard the 
Juno Stridera V.51 on March 28, 1986, from Port Everglades, Florida, to 
respondent’s customer in Trinidad, W.I. The vessel arrived in Trinidad on 
April 3, 1985, and the containers were discharged on April 4, 1985, and 
delivered to All Foods Traders’ warehouse in St. Augustine, Trinidad, on the 
morning of April 5, 1985. On _ 5, 1985, the contents of the two 
containers were surveyed during and after unloading by Transcarribean Ltd., 
Ryan Street Extension, San Juan, Trinidad. The surveyor reported finding the 
temperature recorder and that the temperature chart disclosed a continuous 
reading of 35° F. with no major fluctuations. The surveyor’s report stated in 
relevant part as follows: 


During unloading, the bags of Carrots were continuously examined and 
compared cnctling calkicmity of size and shape of the bags, a 
similarity of size and shape of the contents and identical external 
markings....Also during the unloading, a representative number of the 
polyethylene bags of Carrots were randomly selected from different 
areas within the container and they were set aside in a corner of the 
cold storage room for a more detailed examination.... 

The surveyor reported separating the samples collected from the two 
containers into three lots described as "Sample No. 2" consisting only of 
complainant’s carrots from container SEAU-26105. The surveyor did not 
state how many sample bags were examined. the surveyor’s report states 
further, in relevant part, as follows: 


... the Carrots from Sample Nos. 1 and 2 had a whip-like appearance- 
tapering from less than one inch at the top to 1/2 inch at the middle 
to a sharp point at the tip. the Carrots from Sample No. 3 had an 
average top diameter of 1 5/8 inches and gradually tapered to 1 1/4 
inches at the middle to a blunt end. the Carrots from Sample Nos. 1 
and 2 were soft and flexible while, in contrast, the Carrots from Sample 
No. 3 were hard and rigid. See below for more detail. 

Examination of the bags of Carrots from Sample Nos. 1 and 2, marked 
"ALL Gator" disclosed the following: 


4) The Carrots were between 3/4-1 1/2 inches in diameter at 
the top with approximately 35-75 percent per bag less than 1 
inch and fewer than 5 Carrots per bag over 1 1/4 inches. 

5) The Carrots were between 3/8-3/4 of an inch in diameter at the 
middle, most 1/2 of an inch. 

6) Almost every Carrot had a "whip-like" appearance-tapering from 
less than 1 inch at the top of 1/2 inch at the middle to a sharp point 
at the tip. Many carrots displayed decay at their tips. 

7) 5to 20 percent of the Carrots taken from bags positioned on top 
of stacks exposed to the air circulated by the refrigeration units and 
5 to 10 percent of the Carrots taken from bags within the stacks had 
a shriveled, dehydrated and "rubber-like" appearance. 

8) All the Carrots were soft and flexible and could easily be bent 
into various shapes. 


i The Carrots were 7-13 inches in length, most 11-12 inches. 
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= During the examination, the condition of the sample exposed to 

e sunlight and the outside temperature deteriorated rapidly. 

On ey oy 5, 1985, Huggins Services, Ltd., agents for Lloyd’s at Port of Spain, 
Trinidad, also surveyed the carrots at the time of and following unloading. 
This surveyor described the carrots from container SEAU-28547 in relevant 
part as follows: 


Bags of Carrots marked "ALL Gator, Long Farms, Inc., Apopka, 
Florida" were examined at random from various areas within the 
container. 5-15% of the Carrots were very slender and delicate- 
approximately 1 inch in - diameter tapering to a point. The Carrots 
were between 8 and 12 inches in length and could be easily bent. Their 
condition deteriorated rapidly during examination when exposed to the 
outside temperature. Approximately 5% decay was noted.... 
The carrots from container SEAU-26105 were described as follows: 


Bags of Carrots marked "All Gator, Long Farms, Inc., Apopka, Florida" 
and "Copper Head J.A. Wood Co., Phoenix, Ariz. were examined at 
random from various areas within the container. The "All Gator" mark 
Carrots were found to be 5-20% soft with a withered appearance 
showing 5% decay at the tips. The Carrots were very slender and 
delicate-approximately 1 inch in top diameter tapering to a sharp point. 
The Carrots were between 8 and 12 inches in length and could be easily 
bent. their condition deteriorated rapidly when exposed to the outside 
temperature during examination. In contrast, the "Copper Head" mark 
Carrots were hard and firm, they appeared crisp when broken. Good 
color, texture and no decay.... 
8. On or about April 8, 1985, complainant sold to respondent one truckload 
containing 800 50 pound bags of US #1 Jumbo carrots at $6.65 per bag, plus 
70¢ per bag freight, 10¢ per bag for inspection, and $36.00 for a Stires 
temperature recorder, or a total of $5,996.00, f.o.b. Plymouth, Florida, with 
destination Miami, florida, for export to Trinidad, W.I. 
9. The carrots were federally inspected between 8:00 a.m. on April 3, 1985, 
and 12:00 noon on April 8, 1985, at shipping point, and found to grade USS. 
#1 Jumbo, no soft rot, and to be generally 1 to 1 3/4 inches in diameter, and 
generally 6 to 12 inches in length, with olfeize within tolerance. On April 8, 
1985, the carrots were loaded into trailer license No. D-214762, secured by 
respondent’s freight forwarder, and trucked to Miami where they were 
unloaded and then reloaded into Sealand Container SEAU-2643i3 for 
shipment Trinidad, W.I. 
10. On or about April 10, 1985, complainant sold to respondent one truckload 
containing 800 50 pound bags of US #1 Jumbo carrots at $6.65 per bag, plus 
70¢ per bag freight, 10¢ per bag for inspection, and $36.00 for a Stires 
temperature recorder, or a total of $5,996.00, f.o.b. Plymouth, Florida with 
destination Miami, Florida, for export to Trinidad, W.I. 
11. the carrots were federally inspected between 8:00 a.m. on April 8, 1985, 
and 11:05 a.m. on April 10, 1985, at shipping point and found to grade U.S. 
#1 Jumbo, no soft rot, and to be generally 1 to 7/8 inches in diameter, and 
generally 6 to 12 inches in length, with offsize within tolerance. On April 10, 
1985, the carrots were loaded into Sealand Container SEAU-20815, secured 
by respondent’s freight forwarder, and trucked to Miami for subsequent 
shipment to Trinidad, W.I. 
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12. The carrots in containers SEAU-264313 and SEAU-20815 were loaded 
onto the Hector V. 256 at Port Everglades, Florida, and shipped on April 12, 
1985. The vessel arrived on April 22, 1985, and the containers were 
discharged on April 24, 1985. a surveyor’s report was issued on april 30, 1985, 
by Transcarribbean, Ltd., Ryan Street Extension, San Juan, Trinidad, W.I. 
The report states that representatives of the surveyor were present at the time 
of arrival of the containers at the warehouse of all Foods Traders, and 
witnessed the breaking of the seals of the containers. the report states that 
subsequent to a cursory examination of the contents, the containers were 
resealed at the request of a representative of the receiver until a 
representative of the insurance company could be summoned. the report goes 
on to state that on April 6, 1985, a survey was conducted in the presence of 
Customs and the local health authority representatives, the surveyor appointed 
by Lloyd’s agents, and representatives of the receiver. The Stires temperature 
recorder tapes were stated to show a continuous temperature reading between 
34° F. and 36° F. with no major fluctuations. The survey report goes on to 
state that a representative number of bags of the carrots were taken at 
random from different areas within the containers and set aside in a corner 
of the cold storage room and that this was done for each container. While 
the report affirmed that the samples from each container were kept separaie, 
the description of the contents of the samples was consolidated and showed, 
in relevant part, as follows: 


3) the Carrots were 6-13 inches in length, most 10-11 inches. 

4) The Carrots were between 3/4-1 3/8 inches in diameter at the top 
with approximately 40-75 percent per bag less than 1 inch and very few 
Carrots over 1 1/8 inches. 

5) The Carrots were between 3/8 and 3/4 of an inch in diameter at 
the middle, most 1/2 of an inch. 

6) almost every Carrot had a “whip-like" appearance- tapering from 
less than 1 inch at the top to 1/2 inch at the middle to a sharp point at 
the tip. Many Carrots showed decay at their tips. 

7) 10 to 20 percent of the Carrots taken from co positioned on top 
of the stacks which were exposed to the air circulated by the 
refrigeration units and 5 to 10 percent of the Carrots taken from bags 
within the stacks had a shriveled, dehydrated and "rubber-like" 
appearance. 

8) All Carrots were soft and flexible and they could easily be bent into 
various shapes.... 

9. when the Carrots were ous to the sunlight and the warmer air 
outside of the cold room during the examination, their condition 
deteriorated rapidly. 

The agent for Lloyd’s, who surveyed the carrots at the same time, did not 

distinguish between carrots from the two containers and stated in relevant 

part as follows: 


A representative number of bags of carrots were selected randomly 
from various areas within the two containers. All bags of carrots had 
the markings "All Gator, Long Farms, Apopka, Florida". Bags of 
carrots taken from both containers appeared identical. Upon opening 
the bags and examining the contents, it was noted that between 10- 
20% of the carrots had a shriveled, withered appearance. The carrots 
were soft and pliant. approximately 5-15% of the carrots were 
observed having dark spots on their outer surfaces-brown and black in 
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color. the carrots were very small, having a maximum diameter of 1 

inch at the top and ee like a whip to a point. The carrots 

had no substance and could be easily bent. p temperature were 

noted at between 34-36° F. 

13. On or about April 19, 1985, complainant sold to respondent one partial 
truckload containing 300 50 pound bags of US #1 Jumbo carrots at $6.65 per 
bag, plus 70¢ per Ge freight, 10¢ per bag for inspection, and $36.00 for a 
Stires temperature recorder, or a total of $2,271.00, f.0.b. Plymouth, Florida, 
‘ with destination Miami, Florida, for export to Trinidad, W.I. 

14. The carrots were federally inspected between 8:00 a.m. on April 18, 1985, 
and 11:00 a.m. on april 19, 1985, at shipping point and found to grade U.S. #1 
Jumbo, no soft rot, and to be canal 1 to 1 3/4 inches in diameter, and 
generally 7 to 12 inches in length, with offsize within tolerance. On April 19, 
1985, the carrots were loaded into trailer license No. M13971 FL, secured by 
respondent’s freight forwarder, and trucked to Miami where they were 
unloaded and then loaded into one of two Sealand containers referred to in 
finding of Fact 19 below for shipment to Trinidad, W.I. 

15. On or about April 19, 1985, complainant sold to respondent one trucklot 
containing 800 50 pound bags of US #1 Jumbo carrots at $6.65 per bag, plus 
70¢ per bag freight, 10¢ per ~~ for inspection, and $36.00 for a Stires 
temperature recorder, or a total of $5,995.00, f.o.b. Plymouth, Florida, with 
destination Miami, Florida, for export to Trinidad, W.I. 

16. The carrots were federally inspected between 8:00 a.m. on April 18, 1985, 
and 11:50 a.m. on April 19, 1985, at as point and found to grade U.S. 
#1 Jumbo, no soft rot, and to be generally 1 to 1 3/4 inches in diameter, and 
generally 7 to 12 inches in length, with offsize within tolerance. On April 19, 
1985, the carrots were loaded into trailer license No. $27401 FL, secured by 
respondent’s freight forwarder, and trucked to Miami where they were 
unloaded and then loaded into one or more of the two Sealand containers 
referred to in Findings of Fact 19 below for shipment to Trinidad, W.I. 

17. On or about april 19, 1985, complainant sold to respondent one 
trucklot containing 800 50 pound bags of US #1 Jumbo carrots at $6.65 per 
bag, plus 70¢ per bag freight, 10¢ per bag for inspection, and $36.00 for a 
Stires temperature recorder, or a total of $5,996.00, f.o.b. Plymouth, Florida, 
with destination Miami, Florida, for export to Trinidad, W.1. 

18. The carrots were federally inspected between 8:00 a.m. on april 18, 
1985 and 11:00 a.m. on april 19, 1985, at shipping point and found to grade 
U.S. #1 Jumbo, no soft rot, and to be generally 1 to 1 3/4 inches in diameter, 
and generally 7 to 12 inches in length, with offsize within tolerance. On April 
19, 1985, the carrots were loaded into trailer license No. 43324A FL, secured 
by respondent’s freight forwarder, and trucked to Miami where they were 
unloaded and then loaded into one or more of the two Sealand containers 
referred to in Finding of Fact 19 below for shipment to Trinidad, W.I. 

19. The carrots referred to in Findings of Fact 13 through 18 above were 
loaded into Sealand containers SEAU-123039-9 or SEAU-120470-1 and 
shi on april 25, 1985, from Port Everglades, Florida, aboard the Hector 
V.257. the vessel arrived on May 2, 1985, and the containers were discharged 
on May 4, 1985, and delivered to All Foods Trader’s warehouse on May 6, 
1985. On May 10, 1985, Transcarribean Ltd., Ryan Street Extension, San 
Juan, Trinidad,W.L., issued a survey report of a survey made on May 6, 1985, 
of the carrots during and after unloading from containers SEAU-123039-9 and 
SEAU-120470-1. The report stated that a chart from the Stires temperature 
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recorder showed a continuous temperature reading between 34° F. and 36° 
F. — no major fluctuations noted. the report further stated in relevant part 
as follows: 


During unloading, the bags of Carrots were continuously examined and 
compared with each other revealing uniformity of size and shape of the 
bags of Carrots, a similarity of size and shape of the contents and a 
similarity of external marks.... 
During unloading, a representative number of the polythene bags of 
Carrots were taken at random from different areas within the container 
and they were set aside in a corner of the cold storage room for a more 
detailed examination later. 
The survey report then states that the same procedure was followed in regard 
to carrots from the other container and reports collectively on the samples 
from the two containers in relevant part as follows: 


2) The Carrots were 5-13 inches in length, most 10-11 inches. 

33 The Carrots were between 5/8-1 1/2 inches in diameter at the top 
with approximately 40-75 percent per bag less than 1 inch and very few 
Carrots over 1 1/8 inches. 

4) The Carrots were between 3/8 and 5/8 inches in diameter at the 
middle, most were 1/2 inch. 

5) Almost every Carrot had a "whip-like" appearance tapering from 
less than 1 inch at the top to 1/2 inch at the middle to a sharp point at 
the tip. 5 to 10% decay at the tips. 

6) 15 to 25 percent of the Carrots taken from bags positioned on top 
of the stacks which were exposed to the air circulated by the 
refrigeration units and 5 to 15 percent of the Carrots taken from bags 
within the stacks had a shriveled, dehydrated and "rubber-like" 
appearance. 

7) all the Carrots were soft and flexible and they could be easily bent 
into various shapes. 

8) When the Carrots were exposed to the sunlight and the warmer air 
outside of the cold storage room during examination, the condition of 
the Carrots deteriorated rapidly. 


the surveyor from Lloyd’s inspected the carrots at the same time on May 
6, 1985, and reported as follows on the carrots from each container 
separately: 


Upon opening container #SEAU-123039-9, Stires recorder #64704 
was found in the doorway. Examination of the temperature chart 
revealed a constant temperature between 34° F and 36° F. Bags of 
Carrots marked "All Gator, Long Farms, Inc., Apopka, Florida" were 
examined at random from various areas within the container. The 
Carrots were very small, mostly 1 inch in diameter tapering to a sharp 

int. The Carrots were very long and slender, mostly 10 to 12 inches 
in length. 15 to 25 percent of the carrots were found to be soft and 
limp with a withered aepasienen. Approximately 10 percent decay. 
The core temperature of the carrots ranged from 34° F to 38° F, 
mostly 36° F. Upon opening container #SEAU-120470-1, bags of 
Carrots marked "All Gator, Long Farms Inc., Apoka, Florida" were 
examined at random from various areas of the container. Stire’s 
recorder #46545 was located. Examination of the temperature chart 
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revealed a constant temperature between 34° F and 36° F. Core 
temperature of the Carrots ranged from 34° F to 37° F, mostly 35° F. 
The Carrots were exactly like the Carrots found in the first container. 
The Carrots were very small and slender, mostly 10 to 12 inches in 
length and 1 inch in diameter tapering to a sharp point. 10 to 20 
percent of the Carrots were found to be soft and limp with a 
withered,dehydrated appearance. Approximately 10 percent decay. 
The condition of the Carrots from both containers deteriorated when 
exposed to the warmer air outside of the container during examination. 
20. The formal complaint was filed on October 16, 1985, which was within 
nine months after the causes of action herein accrued. an informal 
counterclaim was filed August 22, 1985, which was within nine months after 
the cause of action thigsd Gove accrued. 


Conclusion 

The carrots covered by Findings of Fact 3 through 7 were all paid for in 
full by respondent and are the principal subject of respondent’s counterclaim. 
The remaining carrots have not been paid for by respondent and the 
transactions relative to such carrots form the basis for the formal complaint 
herein. The issues relative to all of the carrots are identical and the facts very 
similar. No written contract existed between complainant and respondent and 
the invoices issued by complainant to respondent describe the "terms" 
variously as delivered, delivered Miami, and f.o.b. plus freight to Miami. 
However, the formal complaint in referring to all the carrot transactions 
except those covered by the counterclaim states that the carrots were sold 
“f.o.b. Plymouth, Florida" and "shipped... to Respondent in Miami, Dade 
County, Florida". The formal commuieiek further states that "upon arrival at 
said point of destination in Miami, Dade County, Florida, respondent 
accepted...". The respondent’s answer in replying to the allegation of 
acceptance states " that upon arrival ... at said point of destination in Miami, 
florida, respondent did not accept or reject ...". The record shows that 
respondent employed a a forwarder that arranged for transportation 
from the shipping point in Plymouth, Florida, and for ocean transportation. 
It is also clear that depending upon availability of Sealand containers, some 
of the carrots were unloaded and reloaded by respondent’s agents in Miami 
prior to shipment by ocean vessel. Moreover, for each of the carrot 
transactions, Sealand bills of lading list respondent as shipper from Port 
Everglades, Florida. We conclude from all the evidence that relative to each 
of the carrot transactions, respondent accepted the carrots in Miami, Florida 
and shipped them to its customer in Trinidad, W.I. 

Since respondent accepted the carrots, it became liable to complainant for 
the full purchase price thereof, less any damages resulting from any breach of 
contract on the part of complainant. it is clear that, since respondent took 

ssession of the carrots in Miami, Florida, complainant cannot be held liable 
or any breach in regard to the condition of the carrots beyond this point. See 
Rydell Calif. Pot. Co. v. Kaufman-Brown, 16 Agric. Dec. 1055 tio? q 
Compare B&L Produce v. Florance Distb. Co., 37 Agric. Dec.78 (1978). 
However, respondent’s basic complaint concerning the carrots relates to their 
size rather than to their condition, although respondent does maintain that the 
small size of the carrots led to more rapid dehydration of the carrots than 
would otherwise have been the case and therefore contributed to condition 
problems as shown by the surveyor’s reports in Trinidad. Respondent 
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maintains that the parties had a verbal agreement of long standing which 
— complainant to ship only carrots which graded U.S. #1 Jumbo, 1 1/2 
to 2 inches in diameter, 8 to ten inches in length. Specifically, respondent’s 
alle o—. repeated and elaborated numerous times in this proceeding, are 
as follows: 


... there is an overlap of 1/2 inch in diameter between the U.S. No. 1 
carrot (3/4 inch to 1-1/2 inches) and the U.S. No. 1 Jumbo carrot (1 
to 2 1/2 inches). that less than 5 percent of the carrots in any bag of 
the 4894 bags of All Gator carrots were over 1-1/2 inches in diameter. 
That based on the above mentioned standards, the All Gator carrots 
could have been just as easily graded U.S. No. 1 (not U.S. No. 1 
Jumbo) based on the fact alone. That upon reading the entire 
UNITED STATES STANDARDS FOR GRADES OF TOPPED 
CARROTS there is no mention of tolerances for carrots which 
immediately taper from the above mentioned standards to below 
standard. (That is-for a carrot that measures 1 inch at the top but 
immediately tapers to 1/2 inch). that Respondent has never felt 
comfortable with the above broad definition for U.S. No 1 Jumbo 
carrots. that that is why Respondent travels several times per year to 
each of the major carrot growing areas to discuss Respondent’s 
requirements in detail with the carrot growers and/or packers. that 
that is why Mr. David Uptegrove [respondent’s director of sales], 
Respondent, and Mr. Sinanan Rampersad, [part owner of] All F 
Traders, visited Mr. M.O. Williams <a Mr. Chris Stoothoof 
[complainant’s employee involved in the subject transactions] 
Complainant, several times a year to discuss Respondent’s requirements 
for size, length, shape and quality of Jumbo carrot. That these 
requirements are and have always been: 


U.S. No. 1 Jumbo Carrots 

1-1/2 to inches in diameter (tapering 
Gradually) 

8 to 10 inches in length 

Place-packed in a clear polybag 

See Affidavits, Exhibits CC GG HH and II 


That Complainant knows these requirements very well. That 
Complainant has ae Respondent, using these requirements, for 
more than 4 years and for more than 100 containers. that Complainant 
has packed his own label for Mr. Jeewan Rampersad and mr. Sinanan 
Rampersad, All Goods Traders, - doing business as J&S Rampersad, 
for several years... That if the Respondent and the Consignee were 
satisfied with the broad definition tor Jumbo carrots as stated in the 
UNITED STATES STANDARDS OF TOPPED CARROTS, then the 
Respondent and Consignee would not go to such great expense each 
year to visit their suppliers. That the Respondent and the Consignee 
visit their suppliers several times a year TO MAKE SURE THAT 
THERE IS NO MISUNDERST: INGS REGARDING THESE 
REQUIREMENTS. See AFFIDAVITS CC, DD, HH and II. Also see 
Statements 4 and 6 below for more detail. 
The affidavits referred to are from persons associated with respondent’s 
buyer in Trinidad and from other people involved in the supply of carrots to 
the Trinidad market. Such affidavits affirm that the Trinidad market called 


for a carrot of not less than 1 1/2 inches in diameter and also agree with 
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re allegations in regard to the long relationship with complainant 
and the frequent verbal reiteration of respondent’s requirements for U.S. No. 
1 Jumbo carrot of 1 1/2 to 2 inches in diameter. Complainant’s reply to these 
allegations is a simple denial that the contracts between complainant and 
respondent ever called for anything larger than U.S. No. 1 Jumbo carrots (the 
standards for which allow a 1 inch minimum diameter and a maximum 2 1/2 
inch diameter), together with documentation showing the sale of 6 shipments 
of carrots immediately preceding the subject es which carrots were 
generally of the same size as those which are in litigation here. complainant 
attached to its opening statement invoices, bills of lading and inspection 
certificates covering these six transactions. The first transaction, involving the 
sale of 800 "All Gator" carrots is shown by the applicable federal inspection 
certificate to have been a sale of U.S. No. 1 Jumbo carrots, generally 1 to 1 
1/2 inch in diameter, generally 7 to 12 inches in length, average within 
tolerance. No oversize. the second shipment shows identically the same and 
third shows the same except that the size was generally 1 to 1 1/4 inches 
diameter, peeks 6 to 9 inches in length with no offsize. The fourth 
shipment shows the sale of U.S. No. 1 Jumbo carrots, generally 1 1/4 to 13/4 
inches in diameter, generally 6 to 9 inches in length with no oifsize. The fifth 
shipment shows the sale of U.S. No. 1 Jumbo carrots, generally 1 1/2 to 2 
inches in diameter, generally 6 to 10 inches in length with no offsize, and the 
sixth shipment shows the sale of U.S. No. 1 carrots, 13/4 maximum diameter, 
described as being ; alge A 3/4 to 13/4 in diameter, generally 6 to 9% inches 
in length, with offsize being within tolerance. Respondent’s reply to 


complainant’s allegation and documentation was an admission that the 
inspection certificates relative to five of the loads were similar to the 


inspection certificates covering the subject carrot transactions, but to state that 
respondent denies that the carrots were similar. Respondent states that 
although the carrots “were near the lower limits of Respondent’s and 
Consignee’s requirements, they still averaged over 1-1/2 inches in top 
diameter and they tapered very gradually to a blunt end." 

We have cmehiie examined all the affidavits submitted by the parties and 
all of the relevant documentary evidence and find that the contract between 
the parties called only for U.S. No. 1 Jumbo carrots. If, as respondent 
maintains, the requirement that the carrots which it purchased be 1 1/2 to 2 
inches in diameter was so important as to warrant several trips pe year over 
the preceding four years to complainant and its suppliers to reiterate such fact, 
then why was there never any specification in writing disclosing such 
requirement" It is common for carrots sold under a U.S. grade specification 
to include as a requirement of a Sale an additional specification as to size 
more stringent than the size requirement of the grade. One letter from 
respondent to complainant stating that all carrots purchased in the future must 
meet its peculiar size requirements would have sufficed and would have been 
far less expensive than the numerous trips which respondent describes. Also, 
respondent could simply have required that all invoices from complainant 
contain the size designation. However, this record is devoid of any indication 
in any of the documentation relative to the carrots that respondent’s size 
requirements were ever a part of the contract between the parties herein. 

We turn now to the question of whether the carrots shipped met the:size 
requirements U.S No. 1 Jumbo. Each shipment was covered by federal 
inspection at shipping point which certified that such carrots did meet this size 
requirement. However, the surveys made after respondent had shipped the 
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carrots to Trinidad seem to indicate that perhaps complainant shipped carrots 
which were smaller than 1 inch in diameter, and thus failed to make the size 
requirement of the U.S. No. 1 Jumbo grade. Aside from the fact that the 
surveys at destination do not state how many samples were taken from the 
carrots, such surveys are very vague in regard to their description of the 
minimum size of the carrots. while in several instances the carrots are 
described by the surveys as being between, for instance, 5/8-1 1/2 inches in 
diameter at the top, when a percentage is given relative to the offsize carrots, 
it is merely “nek that the percent is " less than 1 inch" in diameter. It is 
possible, to read the surveys as showing that those carrots which were 
substantially less than 1 inch may have been very few in number whereas the 
substantial number less than 1 inch may have been only slightly less than 1 
inch. this is pertinent because of the tendency of carrots, especially over the 
lengthy transit period involved in shipment to Trinidad, to dehydrate, and 
shrink slightly in diameter. It is also pertinent in light of the fact that the 
reports of the Lloyd’s seemed not to agree with the parallel reports by 
Transcarribean Ltd. in regard to the crucial matter of the diameter of the 
carrots surveyed. In one case where the Transcarribean surveyor reported the 
carrots as "between 3/4-1 1/2 inches in diameter at the top with approximately 
35-75 percent per bag less than one inch ...", the Lloyd’s surveyor stated "[t}he 
carrots were very slender and delicate-approximately 1 inch in top diameter 
tapering to a point." In a similar parallel the Lloyd’s surveyor used the more 
ambiguous description “having a maximum diameter of 1 inch at the top’, 
which could mean that the largest carrots were 1 inch in diameter (which 
would conflict with the 1 3/8 inch maximum recorded by the Transcarribean 
surveyor) or which could more naturally refer to the maximum diameter which 
occurs at the top of the root. 

In the case of the third similar parallel the Lloyd’s surveyor merely states that 
the carrots were “very small, mostly one inch in diameter." when dealing with 
grade or quality factors (as opposed to condition factors) we commonly give 
greater weight to federal inspections at shipping point than to private 
inspections at destination. See Chicago Oxford Co. v. Tuchten-Altman Co., 41 
Agric. Dec. 110 (1982) and Commonwealth v. Idaho, 32 Agric. Dec. 1734 
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1 . 
ft the case, the federal inspections at shipping point all clearly show that the 
subject carrots met all the requirements for the U.S. No. 1 Jumbo grade at 
shipping point. Respondent has not shown a breach of contract on the part 
of complainant. ee counterclaim should be dismissed and 
rde 


complainant should be awa the purchase price, the full amount of which 
is till due as to the carrot transactions which are the subject of the complaint. 
The purchase price of these carrots totals $26,225.00. Respondent’s failure to 
pay complainant such amount is s violation of section 2 of the Act for which 
reparation should be awarded to complainant with interest. 


Order 

Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, $26,255.00, with interest thereon at the rate of 
13% per annum from May 1, 1985, until paid. 

e counterclaim is dismissed. 

Copies of this order shall be served upon the parties. 
[This Decision and Order issued December 9, 1987 by Donald A. Campbell, 

Judicial Officer. 





REPARATION DEFAULT ORDERS ISSUED BY 


DONALD A. CAMPBELL, JUDICIAL OFFICER 
(SUMMARIZED) 


BALCOM & MOE INC. v. BARRY GABEL & TOM T. TANAKA d/b/a 
TANAKA POTATO CO. 

PACA Docket No. RD-88-60. 

Default Order issued December 11, 1987. 


Respondent was ordered to pay complainant, as reparation, $14,848.72, 
a 13 percent interest per annum thereon from November 1, 1986, until 
paid. 


BLISS PRODUCE COMPANY v. INTERFOODS CORPORATION. 
PACA Docket No. RD-88-66. 
Default Order issued December 14, 1987. 


Respondent was ordered to pay complainant, as reparation, $2,463.70, 
plus 13 percent interest per annum thereon from December 1, 1986, until 
paid. 


BONANZA FARMS INC. v. JOHNNY E. FAIR d/b/a MRS. FAIR’S FINER 
FOODS. 

PACA Docket No. RD-88-58. 

Default Order issued December 7, 1987. 


Respondent was ordered to pay complainant, as reparation, $2,967.75, 
plus 13 percent interest per annum thereon from February 1, 1987, until paid. 


BONANZA FARMS, INC. v. CHAPMAN PRODUCE CO., INC. 
PACA Docket No. RD-88-59. 
Default Order issued December 7, 1987. 


Respondent was ordered to pay complainant, as reparation, $2,314.00, plus 
13 percent interest per annum thereon from February 1, 1987, until paid. 


T.E. BOTTOM CO. INC. v. MOORE MARKETING INC. 
PACA Docket No. RD-88-56. 
Default Order issued December 7, 1987. 


Respondent was ordered to pay complainant, as reparation, 
$ 6,478.75, plus 13 percent interest per annum thereon from January 1, 1987, 
until paid. 





EILEEN K. BRIGGS d/b/a CASCADE MUSHROOM CO. v. JUDY A. 
PALUMBO & PATRICK L. PALUMBO d/b/a FAR WEST PRODUCE CO. 
PACA Docket No.RD-88-50. 

Default Order issued December 4, 1987. 


Respondent was ordered to pay complainant, as reparation, $1,674.62, 
plus 13 percent interest per annum thereon from December 1, 1986, until 
paid. 


jJ.R. BROOKS & SONS INC. v. PARADISE TROPICAL PRODUCE INC. 
PACA Docket No. RD-88-77. 
Default Order issued December 16, 1987. 


Respondent was ordered to pay complainant, as reparation, $9,178.00, 
plus 13 percent interest per annum thereon from October 1, 1986 until paid. 


B & W QUALITY GROWERS INC. v. STANLEY SUSSMAN INC. a/t/a 
ANGELO DIGIACOMO. 

PACA Docket No.RD-88-72. 

Default Order issued December 15, 1987. 


Respondent was ordered to pay complainant, as reparation, $15,924.20, 
plus 13 percent interest per annum thereon from February 1, 1987, until paid. 


CAB PRODUCE CO. v. SOUTHWEST MARKETING INT’L INC. 
PACA Docket No. RD-88-63. 
Default Order issued December 11, 1987. 


Respondent was ordered to pay complainant, as reparation, $8,362.30, 
plus 13 percent interest per annum thereon from April 1, 1987, until paid. 


CHIQUITA BRANDS, INC. v. TOMATOES, INC. 
PACA Docket No. RD-87-398. 
Default Order issued December 3, 1987. 


ORDER DENYING MOTION TO REOPEN, VACATING STAY ORDER, 
REINSTATING DEFAULT ORDER 
(Summarized) 

The default order previously issued in this proceeding was stayed pending 
receipt from respondent of its reason for not filing a timely answer to the 
complaint. Respondent, in its letter setting forth its reason, failed to present 
a good reason for its failure to file an answer. 

Accordingly, a motion to reopen was denied, the stay order was 
vacated, and the default order issued August 10, 1987, was reinstated with the 
amount awarded therein plus interest to be paid within 30 days from the date 
of this order. 





REPARATION DEFAULT ORDERS 


CHUNK’S PRODUCE INC. v. BARRY GABEL & TOM T. TANAKA d/b/a 
TANAKA POTATO CO. 

PACA Docket No. RD-88-61. 

Default Order issued December 11, 1987. 


Respondent was ordered to pay complainant, as reparation, $1,760.00, 
~ 13 percent interest per annum thereon from November 1, 1986, until 
paid. 


COLORADO POTATO GROWERS EXCHANGE v. JOHNNY E. FAIR d/b/a 
MRS. FAIR’S FINER FOODS. 

PACA Docket No. RD-88-80. 

Default Order issued December 16, 1987. 


Respondent was ordered to pay complainant, as reparation, $4,250.00, plus 
13 percent interest per annum thereon from January 1, 1987, until paid. 


DENNIS PRODUCE SALES, INC. v. HAVANA POTATOES CORP. 
PACA Docket No. RD-87-480. 
Order issued December 3, 1987. 


ORDER DENYING MOTION TO REOPEN, VACATING STAY ORDER, 
REINSTATING DEFAULT ORDER 
(Summarized) 

Respondent moved that the order previously issued be reconsidered and 
reopened. An order was issued denying reconsideration, giving respondent 
an opportunity to present a good reason why it failed to file a timely answer 
to the complaint and staying the . efault order. 

Respondent submitted a letter explaining why its answer was not timely 
filed and moved that the default order be reopened. Respondent failed to 
show a good reason why it did not file a timely answer. 

Accordingly, respondent’s petition to reopen was denied, the stay order 
was vacated, and the default order was reinstated with the amount awarded 
therein plus interest to be paid within 30 days from the date of this order. 


GARDEN STATE FARMS INC. v. F. BOGON COMPANY. 
PACA Docket No. RD-88-65. 
Default Order issued December 14, 1987. 


Respondent was ordered to pay complainant, as reparation, $4,727.74, 
plus 13 percent interest per annum thereon from December 1, 1986, until 
paid. 





BRUCE T. HANSHAW & ROBERT D. HANSHAW d/b/a HANSHAW 
SALES v. D.K. MILLER & DONALD L. MILLER d/b/a DONNIE MILLER 
TRADING. 

PACA Docket No. RD-88-53. 

Default Order issued December 4, 1987. 


Respondent was ordered to pay complainant, as reparation, $15,854.82, 
plus 13 percent interest per annum thereon from July 1, 198€, until paid. 


J & C ENTERPRISES INC. v. CATALINA TRADING CO. 
PACA Docket No. RD-88-49. 
Default Order issued December 4, 1987. 


Respondent was ordered to pay complainant, as reparation, $6,000.00, plus 
13 percent interest per annum thereon from May 1, 1986, until paid. 


JOHN R. LIVACICH & GENE OSWALT d/b/a RANCHO SALES CO. v. 
JOHNNY E. FAIR d/b/a MRS. FAIR’S FINER FOODS. 

PACA Docket No. RD-88-57. 

Default Order issued December 7, 1987. 


Respondent was ordered to pay complainant, as reparation, $4,837.00, 
plus 13 percent interest per annum thereon from February 1, 1987, until paid. 


MUIR-ROBERTS COMPANY INC. v. SOUTHWEST MARKETING INT’L 
INC. 

PACA Docket No. RD-88-62. 

Default Order issued December 11, 1987. 


Respondent was ordered to pay complainant, as reparation, $3,350.00, plus 
13 percent interest per annum thereon from March 1, 1987, until paid. 


O. P. MURPHY PRODUCE COMPANY INC. a/t/a/ O.P. MURPHY & 
SONS v. MORGAN W. PILGRIM d/b/a POOR BOY’S FRUIT MKT. 
PACA Docket No. RD-88-54. 

Default Order issued December 4, 1987. 


Respondent was ordered to pay complainant, as reparation, $2,029.25, plus 
13 percent interest per annum thereon from December 1, 1986, until paid. 





REPARATION DEFAULT ORDERS 


MUSHROOM GROWERS ASS’N SALES CO. v. STAR BEAR PRODUCE 
INC, 


PACA Docket No. RD-88-71. 
Default Order issued December 15, 1987. 


Respondent was ordered to pay complainant, as reparation, $1,779.50 
plus 13 percent interest per annum thereon from March 1, 1987, until paid. 


J.R. NORTON COMPANY v. GARY V. DIXON d/b/a BONNIE BLUE 
PRODUCE CO. 

PACA Docket No. RD-88-79. 

Default Order issued December 16, 1987. 


Respondent was ordered to pay complainant, as reparation, $3,240.00, 
plus 13 percent interest per annum thereon from November 1, 1986, until 
paid. 


PREMIUM FRESH FARMS v. DEMPSEY-SPENCE INC. 
PACA Docket No. RD-88-70. 
Default Order issued December 14, 1987. 


Respondent was ordered to pay complainant, as reparation, $859.50, plus 
13 percent interest per annum thereon from March 1, 1987, until paid. 


SANTA MARIA PRODUCE MARKETING INC. a/t/a PANDA PRODUCE 
v. GREEN VALLEY CO. INC. 

PACA Docket No. RD-88-67. 

Default Order issued December 14, 1987. 


Respondent was ordered to pay complainant, as reparation, $11,271.70 
plus 13 percent interest per annum thereon from September 1, 1986, until 
paid. 


SNOKIST GROWERS v. J. SEGARI AND CO. INC. 
PACA Docket No. RD-88-76. 
Default Order issued December 15, 1987. 


Respondent was ordered to pay complainant, as reparation, $2,625.00 
plus 13 percent interest per annum thereon from June 1, 1986, until paid. 





STANDARD FRUIT & VEGETABLE CO. INC. v. PHILLIP F. 
VERDERAIME d/b/a PHIL’S BUSHEL AND A PECK. 

PACA Docket No. RD-88-55. 

Default Order issued December 7, 1987. 


Respondent was ordered to pay complainant, as reparation, $1,957.25 
— 13 percent interest per annum thereon from November 1, 1986, until 
paid. 


STANLEY ORCHARDS INC. v. SOUTHWEST MARKETING INT'L. INC. 
PACA Docket No. RD-88-64 


Default Order issued December 11, 1987. 


Respondent was ordered to pay complainant, as reparation, $12,414.75 
plus 13 percent interest per annum thereon from May 1, 1987, until paid. 


JAY H. STAUFFER d/b/a STAUFFER FARMS v. STANLEY SUSSMAN 
INC. a/t/a ANGELO DIGIACOMO. 

PACA Docket No. RD-88-73. 

Default Order issued December 15, 1987. 


Respondent was ordered to pay complainant, as reparation, $2,860.00, 
plus 13 percent interest per annum thereon from April 1, 1987, until paid. 


TALLEY FARMS INC. v. RUENGSORN UDOM d/b/a THAI FRESH 
TRADING. 

PACA Docket No. RD-88-78. 

Default Order issued December 16, 1987. 


Respondent was ordered to pay complainant, as reparation, $3,654.00, plus 
13 percent interest per annum thereon from January 1, 1987, until paid. 


P. TAVILLA CO. INC. v. THE PIONEER FRUIT & COMMISSION CO. 
PACA Docket No. RD-88-69. 
Default Order issued December 14, 1987. 


Respondent was ordered to pay complainant, as reparation, $1,842.50 
ance] 13 percent interest per annum thereon from December 1, 1986, until 
paid. 





REPARATION DEFAULT ORDERS 


TELLES INC. v. DOMINIC PALAZZOLO. 
PACA Docket No. RD-88-74. 
Default Order issued December 15, 1987. 


Respondent was ordered to pay complainant, as reparation, a 
13 percent interest per annum thereon from February 1, 1987, until paid. 


UCON PRODUCE INC. v. WORLD FOODS INC. a/t/a WORLD 
PRODUCE. 

PACA Docket No. RD-88-68. 

Default Order issued December 14, 1987. 


Respondent was ordered to pay complainant, as reparation, $9,625.01 
plus 13 percent interest per annum thereon from January 1, 1987, until paid. 


VALDES FARMS INC. v. PACIFIC FARMS CORP. 
PACA Docket No. RD-88-51. 
Default Order issued December 4, 1987 


Respondent was ordered to pay complainant, as reparation, $3,550.00 


plus 13 percent interest per annum thereon from July 1, 1986, until paid. 


VALDES FARMS INC. v. SANG LEE FRUIT & VEGETABLE CORP. 
PACA Docket No. RD-88-52. 
Default Order issued December 4, 1987. 


Respondent was ordered to pay complainant, as reparation, $4,730.50, 
La 13 percent interest per annum thereon from November 1, 1986, until 
paid. 


VAL-MEX FRUIT COMPANY INC. v. COLMEX INTERNATIONAL CORP. 
PACA Docket No. RD-88-75. 
Default Order issued December 15, 1987. 

Respondent was ordered to pay complainant, as reparation, $20,028.65, 
plus 13 percent interest per annum thereon from April 1, 1987, until paid. 





PLANT QUARANTINE ACT 


In re: MOUNSEY ELTHA, a/k/a Eltha Mounsey. 
P.Q. Docket No. 188. 
Decision and Order filed September 2, 1987. 


Importation of yams and genips without permit - Failure to file answer. 


Cynthia Koch, for Complainant. 
Respondent, Pro se. 


Decision and Order issued by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 

This pr ing was instituted under the Plant Quarantine Act of August 
20, 1912, as amended, (Act) (7 U.S.C. §§ 151-164 and 167) and regulations 
promulgated thereunder (7 C.F.R. § 319.56 et seq.) by a complaint issued by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of os puncte, The complaint alleged that respondent 
had violated the Act and sections 319.56(c) and 319.56-2(e) of the Code of 
Federal Regulations (7 C.F.R. § § 319.56(c), 319.56-2(e)). 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Act were served upon respondent on March 10, 1986, by certified 
“eK in OO with section 1.147(b)(3) of the Rules of Practice (7 C.F.R. 

1.147(b)(3)). 

Pursuant to section 1.136 of the Rules of Practice (7 C.F.R. § 1.136) 
— to this proceeding, respondent was informed in the complaint and 
the letter of service that respondent had twenty @) days after receipt of the 
complaint to file an answer with the Hearing Clerk. Respondent was also 
informed that failure to file an answer to, or plead specifically to any 
allegation in the complaint, would constitute an admission of such allegation. 
Additionally, respondent was informed that a failure to file an answer within 
the time allowed therefor would constitute an admission of the allegations in 
the complaint and a waiver of hearing. More than twenty (20) days have 
elapsed since respondent was served with the complaint. Respondent has 
filed an answer. Accordingly, under the plain provisions of the Rules of 
Practice, a default decision should be granted in this case. This Decision and 
Order, therefore, is issued pursuant to sections 1.136 and 1.139 of the Rule of 
Practice applicable to this proceeding (7 C.F.R. § § 1.136 and 1.139). 

Delian, the material facts alleged in the complaint, which are 
admitted by respondent’s failure to file an answer, are adopted and set forth 
herein as the findings of fact. 


Findings of Fact 

1. Mounsey Eltha, herein referred to as the respondent, is an individual 
whose address is 840 Schenectady Avenue, Brooklyn, New York 11203. 

2. On or about August 23, 1985, the respondent imported into the United 
States at John F. Kennedy International Airport, Jamaica, New York, from 
Grenada, approximately Geen pounds of yams and approximately five pounds 
of genips in violation of section 319.56(c) of the regulations (7 C.F.R. § 
319.56(c)), because the yams and genips were not imported under permit, as 
required by section 319.56-2(e) of the regulations (7 C.F.R. § 319.56-2(e)). 





MARILYN VIOLET NICHOLAS 


Conclusion 
By reason of the facts in the findings of fact set forth above, respondent 
has violated the Act and regulations promulgated thereunder. Therefore, the 
following order is issued. 


Order 
Respondent is hereby assessed a civil penalty of five hundred dollars 
($500.00 which shall be payable to the "Treasurer of the United States" by 
certified check or money order, and shall be forwarded to: 


U.S. Department of Aa 

Animal and Plant Health Inspection Service 
Field Servicing Office, Accounting Section 
Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this order. 

This order shall have the same force and effect as if entered after full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. § 1.145). 

[This Decision and Order became final December 1, 1987.-Editor.] 


In re: MARILYN VIOLET NICHOLAS. 
P.Q. Docket No. 228. 
Decision and Order filed October 16, 1987. 


Importation of sugarcane and yams without permit - Failure to file answer. 


Jaru Ruley, for complainant. 
Respondent, Pro se. 
Decision and Order issued by Judge Paul Kane Administrative Law Judge. 


DECISION AND ORDER 

This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the importation into the United 
States of fruits and vegetables from foreign countries and localities (7 C.F.R. 
§ § 319.56 et seq., hereinafter referred to as the regulations, in accordance with 
the Rules of Practice in 7 C.F.R. §§ 1.130 et seq. and 380.1 et seq. 

This proceeding was instituted by a Complaint filed on March 31, 1986, by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States at Jamacia, New York, from Antigua, in violation of section 319.56 (c) 
of the regulations (7 U.S.C. § 319.56 (c)), because the sugarcane and yams 
were not imported under permit as required by section 319.56-2(e) of the 
regulations (7 C.F.R. § 319.562(e)). : 

The respondent failed to file an Answer responding to the allegations 
contained in the Complaint. This failure to respond to the allegations 
contained in the Complaint is deemed an admission of said allegations and 
constitutes a waiver of hearing. (7 C.F.R. §§ 1.136(c) and 1.139). 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the findings of fact, and this decision is issued pursuant 





to section 1.139 of the Rules of Practice applicable to this proceeding (7 
C.F.R. § 1.139). 


Findings of Fact 

1. Respondent, Marilyn Violet Nicholas, is an individual whose address is 
c/o Lavelle Thomas, 448 Lawrence Avenue, Bronx, New York 10473. 

2. On or about January 26, 1986, the respondent imported sugarcane and 
yams into the United States at Jamacia, New York, from Antigua, in violation 
of section 319.56-2(c) of the regulations (7 C.F.R. § 319.56(c)), because the 
sugarcane and yams were not imported under _— as required by section 
319.56-2(e) of the regulations (7 C.F.R. § 319.56-2(e)). 


Conclusion 
By reason of the facts contained in the Findings of Fact above, the 
oso). has violated section 319.56(c) of the regulations (7 C.F.R. § 
319.56(c)). 
Therefore, the following Order is issued. 


Order 

The respondent, Marilyn Violet Nicholas, is hereby assessed a civil penalty 
of seven hundred fifty dollars ($750.00). This penalty shall be payable to the 
"Treasurer of the United States" by certified checked or money order, and 
shall be forwarded to the U.S. Department of Agriculture, Animal and Plant 
Health Inspection Service, Field Servicing Office, Accounting Section, Butler 
Square West, 5th Floor, 100 North Sixth Street, Minneapolis, Minnesota 
55403, within thirty (30) days from the effective date of this order. Please 
indicate the docket number of the Decision and Order on the check. This 
order shall have the same force and effect as if entered after a full hearin; 
and shall be final and effective 35 days after service of this Decision an 
Order upon respondent, unless there is an — to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this 
—s (7 C.F.R. § 1.145). 

[This Decision and Order became final on December 28, 1987.] 


In re: KEITH ROMEO. 
P.Q. Docket No. 326. 
Decision and Order filed October 30, 1987. 


Importation of mangoes without permit - failure to file answer. 


Lori Monfort, for Complainant. 


Respondent, pro se. 
Decision and Order issued by Drothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 

This porns was instituted under the Plant Quarantine Act of August 
20, 1912, as amended (Act) (7 U.S.C. §§ 151-164a and 167) by a complaint 
issued by the Administrator of the Animal and Plant Health Inspection 
Service, United States Department of Agriculture. The one: alleged that 
respondent violated section 319.56-2(e) of the regulations (7 C.F.R. § 319.56- 
2(e) and section 319.15 of the regulations (7 C.F.R. § 319.15). Copies of the 
complaint and the rules of practice governing proceedings under the Act were 
served certified mail on respondent by the Hearing Clerk on April 30, 1987. 





KEITH ROMEO 


Respondent was informed in the complaint and in the letter of service 
that an answer should be filed with the Hearing Clerk within twenty (20) days 
after receipt of the complaint, that failure to deny, otherwise respond or plead 
specifically to an allegation in the complaint would constitute an admission of 
such allegation, and that failure to file an answer within the prescribed time 
would constitute an admission of the allegations in the complaint and waiver 
of hearing. The letter of service also advised respondent that failure to 
request an oral hearing within the time for filing an answer would constitute 
a waiver of an oral hearing. 

Respondent’s failure to file an answer within the time prescribed by section 
1.136(2) of the rules of practice (7 C.F.R. § 1.136(a)) constitutes an admission 
of the ree in the complaint pursuant to section 1.139(c) of the rules of 
practice (7 C.F.R. 1.136(c)) and a waiver of hearing pursuant to section 1.139 
of the rules of practice (7 C.F.R. § 1.139). 


Additionally, respondent’s failure to deny or otherwise respond to the 
allegations in the complaint constitutes an admission of such allegations, 
pursuant to section 1.136(c) of the rules of practice (7 C.F.R. § 1.136(c)) and 
a waiver of hearing pursuant to section 1.139 of the rules of practice (7 C.F.R. 
§ 1.139). Because no basis for a hearing exists, the material allegations of 
fact in the complaint are adopted and set for as the Findings of Fact. 


Findings of Fact 

1. Keith Romeo, respondent, is an individual whose mailing address is 345 
Classon Avenue, Brooklyn, New York 11205. 

2. On or about July 12, 1986, respondent imported fifteen (15) mangoes 
into the United States from Trinidad in violation of section 319.56-2(e) of the 
regulations (7 C.F.R. § 319.56-2(e)) because the mangoes were not imported 
under permit. 

3. On or about July 12, 1986, respondent imported five (5) pounds of 
sugarcane into the United States from Trinidad in violation of section 319.15 
of the regulations 0 C.F.R. § 319.15) because importation of sugarcane into 
the United States from all foreign countries and localities is prohibited. 


Conclusion 
Respondent failed to respond in a timely manner and failed to deny the 
allegations of the complaint. By reason of the Findings of Fact set forth 
above, respondent has violated the Act and the regulations issued under the 
Act. Therefore, the following Order is issued. 


Order 
Keith Romeo, is hereby assessed a civil penalty of seven hundred fifty 
dollars ($750.00) , which shall be payable to the "Treasurer of the United 
States" by certified check or money order and which shall be forwarded within 
thirty (30) days from the effective date of this Order to: 


“The record file indicates that a Money Order dated June 10, 1987, in the amount of $75.00 
has already been paid by the Respondent. Accordingly, he should received credit therefor. 
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USDA, APHIS Field Servicing Office 
Accounting Section, Butler Square West 
Sth Floor, 100 North 6th Street 
Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that 
payment is in reference to P.Q. Docket No. 326. 

This order shall have the same force and effective thirty-five (35) days 
after service of this Decision and Order upon respondent, unless respondent 
appeals to the Judicial Officer pursuant to section 1.145). 

[This Decision and Order became final December 11, 1987.] 
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